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BRIEF FOR KOHLER Co. 


JURISDICTIONAL STATEMENT 


The Board’s order was issued against the Kohler Com- 
pany, a Wisconsin corporation (herein called Kohler or the 
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Company) on August 26, 1960, following the usual proceed- 
ings under Section 10(c) of the National Labor Relations 
Act?, as amended (61 Stat. 136, 29 U.S.C. Sec. 151, et seq.). 
No. 16,031 is before the Court upon petition of the Board 
for enforcement of its order against the Company. No. 
16,182 is before the Court upon petition of the Company in 
the Court of Appeals for the Seventh Circuit to review and 
set aside the Board order and upon the transfer of that 
petition from said Court to this Court. 

The cases have been consolidated, with No. 15,961, for 
purposes of briefing, argument, and for filing a single joint 
appendix pursuant to an order of this Court dated Febru- 
ary 21, 1961, and pursuant to the prehearing stipulation 
filed and approved by this Court on February 9, 1961 (J.A. 
2-6). The Board’s Decision and Order are reported in 128 
NLRB No. 122 (J.A. 8-122.) This Court has jurisdiction 
of the proceedings under Section 10(e) and (f) of the Act. 


STATEMENT OF THE CASE 


The International Union, United Automobile, Aircraft & 
Agricultural Implement Workers of America, UAW-AFL- 
CIO, called ‘‘the Union’? herein—was certified as the bar- 
gaining agent on June 19, 1952. (G.C. Ex. 1-P, J.A. 1950)? 


1 The term ‘‘Act’’, unless otherwise indicated is used herein to refer to the 
National Labor Relations Act amended. 


2 Where we do not contest the findings of fact made by the Examiner and the 
Board, for the convenience of the Court we have made reference to these find- 
ings, as printed in the Joint Appendix—rather than to the evidence supporting 
the findings. 

“<J.A.’? refers to those portions of the record printed as a Joint Appendix to 
the brief. Eeferences to the Board’s Decision and Order and to the Trial 
Examiner’s Intermediate Report will be made by citing the page number ap- 
pearing at the bottom of each page of Volume I of the Joint Appendix. Ref- 
erences to the testimony will be made by citing the pages of the original type- 
written transcript which appear in bold face type in the center of the pages 
of those volumes of the Joint Appendix which contain the testimony, followed 
by the page number appearing at the bottom of the page of the Joint Appen- 
dix, e.g., JA. ——. An exhibit will be identified by reference to the party 
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The Company recognized it and entered into a contract 
with it February 23, 1953. (J.A. 129; G.C. Ex. 2*). 

The contract contained a provision for quarterly reopen- 
ing on wages and the Union reopened at the first opportu- 
nity, May 23, 1953. (J.-A. 138). The negotiations also in- 
cluded Union demands relating to the enamel shop and 
wage inequities. (J.A. 138). 

On August 20, 1953, the matter was settled by a 3 cent in- 
crease retroactive to May 23. Agreement was also reached 
on wages and working conditions in the enamel shop. (J-A. 
138). 

The contract expired on March 1, 1954. (J.A. 129; G.C. 
Ex. 2°). 

Negotiations for a new contract were begun on February 
2, 1954. (J.A. 132). 

On March 7, 1954, the Federal Mediation and Concilia- 
tion Service was called in and all further meetings were 
with the assistance of conciliators from that service. (J.A. 
132). 

The Company submitted two complete contract proposals 
prior to the strike as well as offering to renew the entire 
contract for a year without change. (J.A. 142; G.C. Ex. 9°; 
G.C. Ex. 15°). 

Changes proposed by the Company were mainly to clarify 
language where there had been differences of interpreta- 
tion during the year—chiefly, arbitration and seniority. 

The Company’s position was that it was only clarifying 
the interpretation which had been its original understand- 
ing and which it had insisted upon throughout the term. 
(Tr. 3566, J.A. 1113-1114; Tr. 575, J.A. 476; Tr. 1011, J.A. 
593; Tr. 1070, J.A. 604; Tr. 1213, J.A. 649-650; Tr. 3564, 
J.A. 1111-1112.) 


which introduced it and the exhibit number, such as G.C. Ex. Un. Ex. (Union) 
and Co. Ex. (Company), followed by the page number appearing at the bottom 
of the page of the Joint Appendix. 

In order to avoid burdening the Court with a joint appendix even more 
voluminous than that already before the Court, certain exhibits and testimony 
have not been printed. References to these have been marked with an asterisk 
(*)- 
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The Union proposed extensive changes. It proposed 
changes in 15 out of 18 articles and 48 out of 78 sections of 
the contract. 

In addition, it demanded a 20¢ per hour general wage 
increase—an additional 10¢ per hour for “skilled trades 
workers’’—adjustment of all existing ‘‘inequities’’ and im- 
provements in the pension and insurance plans. (G.C. Ex. 
10, J.A. 2034-2035). 

The Union’s own summary of negotiations as of Febru- 
ary 26, 1954, showed that compromises had been made— 
agreements had been reached—the number of issues re- 
duced and the area of disagreement narrowed. (J.A. 141- 
142; G.C. Ex. 19, J.A. 2041; G.C. Ex. 22, J.A. 2064). 

The differences were narrowed to seven major issues— 

Arbitration 

Union Security 

Seniority 

Pensions 

Insurance 

Wages 

4% lunch allowance in Enamel Shop. 

(J.A. 142; Tr. 554, J.A. 462-463) 

On February 26, 1954, the Company offered a 3¢ wage 
increase together with its latest contract proposal which in- 
cluded demands of the Union agreed to up to that time. 
(J.A. 16, 143; G.C. Ex. 18, J.A. 2040). 

This increase offer together with increases granted in 
1953 made a total of 18¢ per hour in wages plus 6¢ in fringes 
withina year. (J.A. 373-374). 

At the time the 1953 collective bargaining agreement was 
made the Company had a government contract for the 
manufacture of shells. The employees in the Shell Depart- 
ment were recognized by the collective bargaining agree- 
ment as temporary employees for the duration of the gov- 
ernment contract only. (G.C. Ex. 2%). 

On March 2, 1954—more than a month before the strike— 
the Company notified the Union that its shell contract was 
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being cancelled by the government on June 30 and that the 
Shell Department employment of the Shell Department 
employees would terminate on or before that date. (J.A. 
177; G.C. Bx. 21, J.A. 2063; G.C. Ex. 53, J.A. 2106). 

During the negotiations prior to the strike, the Union 
proposed that these employees be transferred to permament 
jobs. The Company took the position that it would transfer 
them to jobs which were available but would not obligate 
itself to re-employ all of them. (J.A.178). 

More than 20 meetings—lasting more than 100 hours— 
were held prior to the strike. (J.A. 133). 

On April 5, 1954, the Union called a strike. (J.A. 128). 

On April 5, the first day of the strike, the Company put 
into effect the 3¢ wage increase previously offered to and 
rejected by the Union.* 

From the first hour of the strike the Company’s plant 
was ‘‘shut down like a drum’’ by the Union’s illegal mass 
picketing (J.A. 65-66), accompanied by violence when non- 
strikers attempted to enter, which continued until May 28, 
1954.* 

The Wisconsin Employment Relations Board (W.E.R.B.) 
issued an order on May 21 prohibiting the mass picketing 
and other illegal conduct. (Co, Ex. 42%). The Union re- 
fused to comply until enforcement proceedings were begun, 
when (on May 28) it agreed to comply with the order. (J.A. 
186). 

The Company refused to negotiate when the union was 
engaging in mass picketing and General Counsel* conceded 
that it was under no obligation to do so. (J.A. 182-183). 


3.As wo show hereafter the Board and the Examiner were unwarranted in 
‘<pulling a date out of a hat’? and finding June 1 as the date of tho increase. 
+Except for 3 days, including only one working day in May. 


SLater upheld by the Wisconsin Supreme Court in WERB v. UAW, 269 
Wis. 578 and by the United States Supreme Court in UAW v. WEBB, 351 U.S. 
266. 


¢ The term ‘‘General Counsel’? herein means counsel for the General Counsel 
of the Board. 
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When the Union agreed to obey the W.E.R.B. order nego- 
tiations were resumed, lasting from June 1 to June 29. 
(J.A. 187-189). 

During these negotiations the Company made numerous 
concessions including significant concessions on the major 
issues of seniority, pensions and insurance. It offered what 
the Union conceded was ‘‘improvement’’ in the contract. 
(J-A. 187-188, 157, 158, 161). 

The matter of the temporary Shell Department employ- 
ees was again considered and agreement reached that they 
would be considered for rehiring if jobs were available. 
(J.A. 178). 

During this period the Union stepped up its campaign of 
violence and vandalism against non-strikers into a well- 
organized campaign and this conduct continued through- 
out the strike, including assaults on non-strikers, shotgun 
blasts through windows, dynamiting of cars and buildings, 
paint bombings, smashing of windows, injury to automo- 
biles and tires, throwing of acid and paint remover on cars 
and buildings—in all a reign of terrorism—in intensity and 
duration—unparalleled in labor history.” 

Burkart (in charge of the strike for the International 
Union (Tr. 4630, J.A. 1347)) instructed the strikers: 


sé... let’s do everything we can to keep them [non- 
strikers] away from the plant before they get to the 
picket line... There is nothing that we don’t have on 
our side in this situation, excepting the good will of the 
Kohler Co. and excepting some laws which have been 
rigged by people such as Lyman Conger and others. . .”’ 
(Co. Ex. 80-A-76-81, J.A. 2195). 


When an injunction appeared imminent, he told the strik- 
ers— 


7 Details of these criminal offenses are set forth in Co. Ex 529. This was 
erroneously rejected on the ground that it was ‘‘cumulative.’’ Plain error in 
view of the Board and Examiner’s findings that there was no illegal conduct 
while negotiations were going on—a, finding flatly contradicted by this exhibit. 
‘We, therefore, reoffer it and ask the court to consider it. 
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“¢, .. that’s the objective that we are not going to lose 
sight of, regardless of what kind of orders or injunc- 
tions are handed down against us.’’ (Co. Ex. 80-A- 
91°). 


Because of the Union’s conduct the Company, after warn- 
ing the Union, broke off negotiations on June 29. (J.A. 
188-189). 

The Examiner found that the Union was responsible for 


the violence and vandalism and that the Company was justi- 
fied in breaking off negotiations. (J.A. 201). The Board 
concurred. (J.A. 45). 

On June 30 the Company’s Shell contract with the Gov- 
ernment terminated—as the Union and the employees had 
been notified prior to the strike. Temporary Shell Depart- 
ment employees who were working and available for work 
accepted jobs left vacant by strikers in other departments. 
The balance of the temporary employees were notified on 
July 1 that their employment had terminated in accordance 
with its original terms. (G.C. Ex. 30, J.A. 2098). 

On July 9, 1954, the Union asked the Company for the 
names of the temporary Shell Department employees who 
had been given notice of release on July 1, 1954, and those 
who had been placed in other departments on July 1, 1954, 
with the job to which transferred and the rate of pay (G.C. 
63*), and stated that ‘‘we need the information for general 
collective bargaining purposes.’’ (G.C. Ex. 67*). 

On July 30, 1954, the Company sent the Union a list of 
the temporary employees who had received notice of re- 
lease and also a list of temporary employees who had been 
moved to other jobs, with the jobs to which they had been 
transferred. (G.C. Ex. 68"). 

The Union never thereafter raised any question with the 
Company concerning the Shell Department employees, or 
made any bargaining proposal concerning them. However, 
in October 1954 it filed an amended unfair labor practice 
charge with the Board asserting a violation of the Act. 

Negotiations were resumed August 4 to 13 and at the re- 
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quest of a Federal Conciliator the Union put its position in 
writing. (J.A. 190). 

This statement of position reduced the Union’s wage de- 
mand to 10¢ per hour plus 5¢ per hour for ‘‘skilled work- 
ers” and its union shop demand to maintenance of member- 
ship with ‘‘self-renewing checkoff of union dues.’? (J.A. 
371-373). 

The Company responded in writing renewing its former 
offers, including the 3¢ per hour wage increase (J.A. 373- 
377), and took the position that the Union was asking only 
for what it had originally thought it might get. (J.A. 191). 

During August the home picketing, aptly characterized by 
the Examiner as ‘‘disgraceful spectacles of mob propor- 
tions’? (J.A. 249) began. On August 13 the Company ad- 
vised the Union that it would not continue bargaining if the 
home picketing continued. (J.A. 191-192). 

On August 18 negotiations were broken off because of the 
home picketing. (J.A. 201). 

The Examiner found that the home picketing ‘“‘. . . which 
had reached scandalous proportions, constituted coercion 
and intimidation of non-striking employees of the most 
flagrant type”—that the Union was responsible and that 
the Company was justified in breaking off negotiations. 
(J.A. 202) The Board concurred. (J.A. 46) 

Proceedings to enforce the W.E.B.B. order, which, inter 
alia, had prohibited home picketing, were begun and re- 
sulted in an injunction from the bench on August 30 against 
the Union. This terminated the home picketing. (J.A. 
192, 202) 

Judge Murphy, who had issued the injunction, ‘ ‘in- 
vited’ himself into the negotiations as a volunteer media- 
tor,’’* and negotiations resumed September 1. (J.A. 192) 
Several negotiating meetings followed. 


8 The Examiner and the Board seek to make much of an alleged reluctance 
on the part of the Company to renew negotiations with Judge Murphy as 
mediator. 

Judge Murphy himself testified that ‘‘. . . it was quite quickly agreed, maybe 
& matter of five minutes, that meetings would be resumed.’? (Co. Ex. 494, J.A. 
2224). 
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Judge Murphy, in a meeting with Company officials with- 
out Union representatives present, expressed his ‘‘consid- 
ered judgment’’ that if the Company would offer a further 
wage increase there was ‘‘more than a reasonable chance 
of settling the strike.’’ (J.A. 194) 

Company officials expressed doubt whether the matter 
could be settled by a mere wage increase. (J.A. 195) 

Judge Murphy then called a joint meeting with Union 
representatives and expressed his view that the three basic 
issues separating the parties were wages, arbitration and 
the return of strikers to work. (Tr. 1411-1422, J.A. 722; 
Co. Ex. 494, J.A. 2233-2234) 

Mazey ® ‘‘disagreed very sharply’’ with the Judge and 
stated that ‘‘the balance of the issues were still in the 
picture’’ and that the Union would insist on every striker 
being returned to his job, without discrimination (regard- 
less of illegal misconduct) ‘‘if a settlement were to be 
reached.’ (Tr. 1412-1413, J.A. 722-723) The negotiations 
then terminated. 

The Company secured a supplemental Government shell 
contract and on November 22, 1954, wrote the temporary 
Shell Department employees whose employment had pre- 
viously terminated *° offering them re-employment for the 
duration of that contract on the same basis as their original 
employment. (J.A. 178) It advised them that— 


“‘On the termination of this contract, employees whose 
employment is terminated will be considered for re- 
hiring in permanent employment in other departments, 
but the company cannot guarantee that such employ- 
non) will actually be offered.’’ (G.C. Ex. 39, J.A. 
2104) * 


9 Secretary-Treasurer of the International Union and the highest ranking 
union official to appear in the negotiations. , 

20 Those who had applied previously and indicated their availability for work 
had been hired for other departments, 

21 This was in accordance with the 1953 contract (G.C. Ex. 2, Art. V, Sec. 
3*) and the agreement reached with the Union during the June negotiations. 
(JA. 178). 
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Those who accepted were rehired. (J.A. 178) 

A negotiation meeting was held on January 4, 1955. 
The parties agreed that the seven major issues were the 
points in dispute and ‘‘the things which are separating us 
from having a contract.’’ (J.A. 204; Tr. 696, J.A. 521) 

The Company had given notice before the strike that it 
would not re-employ any employee ‘‘who engages in illegal 
conduct in the event of a strike.’’ (J.A. 17, 66) 

At a conference May 4, 1954, Conger gave notice that 
‘“‘many of these strikers aren’t going to be hired back be- 
cause of their acts’’ and Graskamp (local Union president) 
replied, ‘‘You are going to take everybody back.’’ (Tr. 
1461, J.A. 740) 

The matter of reinstatement of strikers guilty of illegal 
conduct came up again in the August 1954 negotiations 
(Co. Ex. 82-A-23-d, J.A. 2215) and again in the September 
1954 negotiations. The Union consistently maintained the 
adamant position that everybody must be reinstated re- 
gardless of misconduct. (Tr. 1411-1412, J.A. 722-723; Co. 
Ex. 494, J.A. 2233, 2234) 

On February 18, 1955, after the Board hearings in this 
ease started, the Union demanded a list of strikers who 
would not be reinstated because of misconduct. (J.A. 204) 
The Company replied on March 1 with a list of 91 strikers * 
who would not be re-employed because of misconduct in 
connection with the strike, advising the Union that these 
individuals had been sent notice of discharge. (G.C. 82, 
J.A. 2113-2114) 

Negotiating sessions were held July 27 to August 2, 1955 
under the auspices of the Federal Mediation and Concilia- 
tion Service. (J.A. 208) 

The Company submitted two written settlement propos- 
als, which offered an additional general wage increase of 5¢ 
per hour plus a further 5¢ per hour for nonincentive work- 
ers. It also guaranteed reinstatement to a minimum of 


22 One of the discharges, made through error of confusions of names, was 
later revoked. (J-A. 204). The Board has sustained the discharge of 89 of the 
remaining 90. 
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500 strikers and reoffered all the other concessions it had 
previously offered. (Co. Ex. 46, 47; J.A. 2183-2187) 

The Union rejected these proposals and insisted, as a 
condition of settlement, that the Company reinstate the 90 
strikers it had discharged for misconduct, including 12 
concerning whom General Counsel had already refused to 
issue a complaint. (Tr. 3843, J.A. 1190; Tr. 3845, J.A. 
1192) 

On August 3, 1955, the Union held a membership meeting 
which rejected the Company’s proposals, including the wage 
offer. (J.A. 209; G.C. Ex. 141-DDD*) 

The Company then put the wage increase into effect and 
notified the Union of its action. (J.A. 209) 

The Company never at any time withdrew any offer or 
concession it had made. 

At all times it had on the table one or more complete 
contract proposals incorporating its concessions that it 
was willing to sign. 

During the negotiations the Company supported its posi- 


tion by arguments which were “‘legitimate and in the main 
reasonable.” (J.A. 19, 146) 


SUMMARY OF ARGUMENT 


A. The Board's Conclusion That the Company Prolonged the 
Strike By Unfair Labor Practices Is Erroneous 

1. It is well settled that an unfair labor practice cannot 
be held to prolong a strike absent proof of causal rela- 
tionship. 

There is no such causal relationship where the reasons 
which caused the strike continue and cause the strike to 
continue. 

2. The Union’s own statements of why it was continuing 
the strike were ignored by the Board in favor of specula- 
tive findings that prolongation was due to other causes so 
insignificant that they were never even mentioned by the 
Union. There is no evidence to support such findings. 

3. The Board’s present theory of prolongation was an 
obvious afterthought. 
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B. The Board Erred By Finding That the Company Violated 
Section 8(a) (5) and (1) of the Act By Not Bargaining in 
Good Faith 

1. The Board, in appraising the Company’s actions, im- 
properly ignored the continuous unlawful violence of the 

Union, which was a pertinent circumstance. 


2. The Company lawfully placed the 3 cent wage increase 
in effect. It had a right to make the increase to protect 
and continue its business, and it did not grant to the non- 
strikers and striker replacements better terms and condi- 
tions of employment than it had offered to the Union. The 
Board’s finding that the increase was made on June 1, 
1954, is not supported by any evidence. No issue as to the 
date was litigated, and in making such finding the Board 
denied Kohler due process of law. Substantial evidence in 
the record considered as a whole, which the Board improp- 
erly neglected, shows that Kohler bargained in good faith. 


3. The Company did not discharge the temporary Shell 
Department employees. Their temporary employment ex- 
pired while they were participating in the strike. Kohler 
had a right to fill jobs vacated by strikers with non-strik- 
ing temporary employees without negotiating with or con- 
sulting the Union. The evidence shows the Union did not 
want to bargain. 


4, The record shows that the matter of wage inequities, 
on which the Union sought the wage information, was set- 
tled in August 1954. 


5. The evidence shows that Kohler bargained in good 
faith in September 1954. The Board improperly ignored 
such evidence. The Board’s finding that the Union offered 
to abandon its other demands for a slight wage increase is 
contrary to the evidence. No such offer was made to the 
Company. In September Kohler had a right to stand on 
the contract proposals it had made to the Union in prior 
negotiations. The evidence shows that the September nego- 
tiations collapsed because the Union continued to insist on 
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additional concessions and unlawfully demanded as a con- 
dition precedent to settlement of the strike that Kohler 
reinstate strikers lawfully discharged for misconduct. 


6. The Company lawfully put the wage increase of Au- 
gust 5, 1955 into effect following a bargaining impasse. 


C. The Board Erred By Finding That Kohler Violated Section 
8(a) (3) and (1) of the Act 

1. Kohler did not discharge the temporary Shell Depart- 
ment employees who were participating in the strike. The 
Company was not required by the Act to offer them jobs 
vacated by strikers. The Company had a right under the 
Act to employ temporary Shell Department employees who 
were not engaging in the strike in such jobs without offer- 
ing such jobs to those participating in the strike. 


D. The Board’s Conclusion That Kohler Violated Section 8(a) 
(1) of the Act by Hiring Detectives Is Unwarranted 
1. The Board’s conclusion that the Company violated the 
Act by hiring detectives is based largely on suggestions 
made which were rejected and never carried out. A viola- 
tion cannot be found on a mere suggestion which was 
rejected. 


2. The detectives were hired for the legitimate purposes 
of (1) obtaining evidence proving the identity of persons 
responsible for violence, vandalism and other criminal acts 
and (2) obtaining information to assist the Company in its 
defense of this case. 


3. The Board’s conclusion that they engaged in any 
other activity is based on fragments of the record, excised 
from their context and unrelated in point of time to the 
matters to which the Board finds that they relate, and is 
not based on the record as a whole. 
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E. The Board Was Without Authority to Issue a Complaint 
Against Kohler Co. Because the Trustees of the Interna- 
tional Union Had Not Filed the Affidavits Required By 
Section 9(h) of the Act 

1. The Trustes were ‘‘officers’’ within the meaning of 

Section 9(h) of the Act. 


ARGUMENT 
L ESTABLISHED RULES OF LAW APPLICABLE THROUGHOUT 
THE CASE 

In this case the Board consistently has ignored estab- 
lished rules of law governing the consideration of evidence 
in unfair labor practice proceedings. Throughout its treat- 
ment of the case against the Company the Board has neg- 
lected the requirement to base its findings upon the pre- 
ponderance of the testimony taken (Act, Sec. 10(c)) and 
the statutory provision that its findings must be based on 
substantial evidence on the record considered as a whole 
(Act, See. 10(e)). 

To conserve space and avoid undue repetition these 
rules of law are discussed here. 

A review of the Board’s findings ‘‘must take into account 
whatever in the record fairly detracts from’’ the weight of 
the evidence upon which the Board relies for its finding. 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488; NDRB 
v. Stafford et al, 206 F.2d 19, 22-23 (8th Cir. 1953). 

This is true, a fortiori, where there is direct, substantial 
and uncontradicted evidence to the contrary. NDRB v. 
Kaye, 272 F.2d 112, 114 (7th Cir. 1959); NLRB v. Fox 
Mamufacturing Co., 238 F.2d 211, 214 (5th Cir. 1956). 

As was said in NLRB v. Cleveland Trust Co., 214 F.2d 
95, 98 (6th Cir. 1954)— 


‘‘The Board is not authorized to ignore material un- 
contradicted facts.’’ 


The Board may not ignore material uncontradicted evi- 
dence but must base its findings on substantial evidence 
shown by the record as a whole. NLRB v. United Brass 
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Works, Inc., 287 F.2d 689, 691 (4th Cir. 1961); NLRB v. 
Cosco Products Company, 280 F.2d 905, 909 (5th Cir. 
1960) ; NLRB v. St. Marys Sewer Pipe Co., 146 F.2d 995, 
996 (3rd Cir. 1945). 

Mere surmise, suspicion and guess is not a substitute 
for proof. NLRB v. Empire Furniture Corp., 107 F.2d 92, 
95 (6th Cir. 1939) ; Morrison-Knudsen Co. v. NLRB, 276 F. 
2d 63, 73 (9th Cir. 1960). 

Fragmentary and unrelated suspicions are not sufficient 
and mere suspicion or conjecture cannot be accepted as 
substantial evidence. Bituminous Material & Supply Co. 
v. NLRB, 281 F.2d 365, 367 (8th Cir. 1960); Local No. 3, 
Etc. v. NLRB, 210 F.2d 325, 331 (8th Cir. 1954). 

As this Court held in United Wholesale & Warehouse 
Emp., Hic. v. NLRB, 108 U.S. App. D.C. 341, 344, 282 F. 2d 
824, 827 (D.C. Cir. 1960)— 


‘¢ <The findings of the Board with respect to ques- 
tions of fact if supported by substantial evidence on 
the record considered as a whole shall be conclusive.’ 
Of course that provision does not commit us to accept 
the Board’s ultimate finding. Quite the contrary, ‘Con- 
gress has merely made it clear that a reviewing court 
is not barred from setting aside a Board decision when 
it cannot conscientiously find that the evidence sup- 
porting that decision is substantial, when viewed in the 
light that the record in its entirety furnishes, includ- 
ing the body of evidence opposed to the Board’s 
view.’ ”? (Citing Universal Camera Corp. v. NLRB, 
340 U.S. 474, 488.) 


Here the evidence supporting the Board’s decision is not 
substantial—it is non-existent 

Here the body of evidence opposed to the Board’s view 
is the whole body of evidence including the consistent testi- 
mony of numerous Union witnesses. 


13 Italics are supplied throughout this brief unless otherwise stated, 
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There is no conflict of evidence which the Board might 
properly resolve. 

The Board may not draw inferences not based on evi- 
dence, Pittsburgh S.S. Co. v. NLRB, 180 F.2d 731, 733 
(6th Cir. 1950) affirmed, 340 U.S. 498. 

Freudian theory is not a substitute for required evidence. 
Pittsburgh-Des Moines Steel Company v. NLRB, 284 F.2d 
74, 87 (9th Cir. 1960). 


IL THE BOARD ERRED BY IGNORING THE UNION’S CONTINU- 
OUS AND FLAGRANT ILLEGAL CONDUCT IN FINDING 
THAT THE COMPANY REFUSED TO BARGAIN AND PRO- 
LONGED THE STRIKE 


The Board erred by not considering the entire record and 
the climate in which the bargaining occurred. 

It ignored the effect of the Union’s contemporaneous 
violations of the Act and extracting the Company’s actions 
from such context assessed the entire responsibility for the 
failure of the post-strike negotiations against the Company 


on the basis of what are, at the most, hypertechnical and 
trivial violations, 

Whenever the Company actually refused to negotiate 
(April 5 to June 1, June 29 to August 5, and August 18 to 
September 1), it was justified in such refusal by the Union’s 
illegal and coercive conduct of its strike. The Board and the 
Examiner so find. (J.A. 45-46; J.A. 363). 

It is obvious that during these periods of justifiable re- 
fusal to bargain the Union’s violations of the Act were the 
only causes which were prolonging the strike. 

It is manifest that the Union’s illegal conduct also had its 
effect during the periods when negotiations were in actual 
progress. 

Megal conduct by the Union was occurring contempo- 
raneously with the negotiations (J.A. 201, 202). 

Not once did the Union cease any type of its illegal con- 
duct voluntarily. 
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When the Company, by legal action, forced the Union 
to discontinue one type of illegal and coercive conduct, it 
promptly replaced it with another type of equally illegal 
and equally coercive conduct. 

When the Union was forced to discontinue the original 
mass picketing by the action to enforce the W.E.R.B. order 
(J.A- 186-187), it switched to violence, vandalism and as- 
saults on nonstrikers, dynamiting of cars, shotgun blasts 
through windows, paint bombings, window smashing, and 
every conceivable form of terrorism and intimidation,“ 
which continued throughout the strike. In August it insti- 
tuted the vicious home picketing which continued until 
stopped by the injunction of September 1 (J.A. 202, fn. 37; 
J.A. 243, fn. 55). The Union then switched to the mass ob- 
structive picketing at the employment office which continued 
until stopped by the contempt action (J.A. 255-256). 

Congress has expressly declared— 


‘‘The elimination of such practices is a necessary con- 
dition to the assurance of the rights herein guaran- 
teed.’’ Act, See. 1. 


The Company’s contemporaneous actions may not be ap- 
praised in a vacuum, isolating them from this background. 

It cannot serve the purposes of the Act to appraise the 
Company’s conduct, ex post facto, in isolation, with a hy- 
percritical and hypertechnical eye, ignoring the emergency 
with which it was faced by the Union’s illegal conduct, 
while the Union’s contemporaneous open, flagrant and con- 
tinuous violations of the Act are ignored and—in effect— 
rewarded, 

The Company had sought, through collective bargain- 
ing, the peaceable resolution of the economic differences 
between it and the Union. 

On April 5, 1954, the Union called the strike (J.A. 144) 
and immediately engaged in mass picketing blocking ingress 


14 Details and dates are given in the Company’s erroneously rejected 
Exhibit 529. 
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and egress to the plant (J.A. 242). For fifty-four days— 
to May 28—the Company’s plant was completely closed. 
down as a result of this illegal conduct (J.A. 244). 

In addition to its mass picketing, the Union denied em- 
ployees the right to return to work by threats and intimida- 
tions. 

Assaults were committed upon employees by representa- 
tives of their Union for attempting to exercise their guar- 
anteed rights under the Act (J.A. 201; Tr. 8109-8131, J.A. 
1439-1446). The wives and children of nonstriking em- 
ployees were terrorized, their homes surrounded by howling 
mobs (J-A. 201-202). 

The Union violently rejected the principle of collective 
bargaining established by the Act and subjected the Com- 
pany and its employees to outlawry of the most vicious 
type. 

The Board does not follow the command of the statute 
that the whole record must be considered when it ignores 
the background and context in which the Company’s actions 
occurred. 

The effect of the Company’s alleged unfair labor prac- 
tices must be tested against the background of the Union’s 
violent and illegal conduct and its effect upon employees. 

Here the Union’s abandonment of collective bargain- 
ing in favor of violence and intimidation clearly was ma- 
terial to any Board attempt to assess the Company’s ac- 
tions. As the Board said in Phelps Dodge Copper Products 
Corporation, 101 NLRB 360, 368— 


“This is so because it cannot be determined whether or 
not an employer is wanting in good faith where meas- 
urement of this critical standard is precluded by an 
absence of fair dealing on the part of the employees’ 
bargaining representative.” 


The rule that an employer’s duty to bargain cannot be 
tested while a union is engaged in unprotected activity is 
now well settled, Valley City Furniture Co., 110 NLRB 
1589, 1592, aff’d NLRB v. Valley City Furniture Co., 230 F. 


2d 947 (5th Cir. 1956) ; Times Publishing Co., 72 NLRB 676, 
682-683 ; so well settled that General Counsel has refused to 
issue complaints of employer refusal to bargain where the 
union is engaging in illegal conduct—General Counsel Ad- 
ministrative Ruling, Case F-233, 41 LRRM 1168. 

An employer cannot be guilty of a refusal to bargain if 
the union is not itself bargaining in good faith. Superior 
Engraving Co. v. NURB (on rehearing), 183 F. 2d 783 (7th 
Cir. 1950, cert. den, 340 U. S. 930. The Union’s consistently 
illegal conduct of its strike, beginning at a time when the 
Company was bargaining in good faith, created a situation 
in which the Company’s good faith could not be tested. 

For example, the Board seizes upon the Company’s state- 
ment, ‘‘We have told the Union that we have nothing to 
offer as the price of law obedience on their part. ... We in- 
tend to ride it out and will not yield to coercion and vio- 
lence.”? (J.A. 197); and Conger’s statement that the 
Union had to learn the lesson that the Company would not 
yield to illegal and coercive tactics (Tr. 3779, J.A. 1173) as 
evidence of the Company’s refusal to comply with its statu- 
tory duty to bargain (J.A. 199). 

As Justice Frankfurter stated in his concurring opinion 
(joined by Justices Harlan and Whittaker) in NLRB v. In- 
surance Agents International Union, 361 U.S. 477 
506— 


“Unlawful violence whether to person or livelihood, to 
secure acceptance of an offer, is as much a withdrawal 
of included statutory subjects from bargaining as the 
‘take it or leave it’ attitude which the statute clearly 
condemns.’ 


We submit that the Board does not fulfill the purposes of 
the Act by appraising the Company’s conduct with a cap- 
tious eye and completely ignoring the Union’s violent con- 
duct and, in fact, rewarding it for such conduct. 

It cannot be gainsaid that the practical effect of the 
Board’s decision is to reward the Union for its illegal con- 
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duct—to compel the Company to grant it concessions that 
it unsuccessfully sought to force by its willful violations of 
the Act. 

As the Court said in NLRB v. Indiana Desk Co., 149 F. 2d 
987, 995 (7th Cir. 1945)— 


“‘How such action can effectuate the policies of the 
actis beyond our comprehension.’’ 


The Union’s misconduct was a clear, real and practical 
derogation of the bargaining process, in fact, a substitution 
of violence, coercion and the ordeal of battle for it. 

The Union never ceased its illegal conduct. The Com- 
pany’s Exhibit 529 shows the occurrence of over 800 acts 
of violence and vandalism, many of them occurring during 
periods when negotiations were in progress. 

The Examiner rejected this exhibit on the ground that it 
was ‘‘cumulative.’’ (J.A. 44, fn. 44). 

It was plain error to reject evidence as cumulative and 
then find, contrary to the rejected evidence, that no sig- 
nificant violence and vandalism occurred during the nego- 
tiating periods covered by the exhibit." 

In this connection it is noteworthy that the Examiner and 
the Board refuse to apply the doctrine of locus poenitentiae 
to the Company. 

This is contrary to the holding of the Board in previous 
eases that a refusal to bargain is corrected by subsequent 
bargaining in good faith. Fabrica de Muebles Puerto Rico, 
107 NLRB 905, 906; Jordan Bus Company, 107 NLRB 717, 
718. 

The Board seeks to rationalize its disregard of the 
Union’s illegal conduct on the ground that there was no 
showing “at any time during the actual course of the nego- 


15 The Board now seeks, nuno pro tunc, to reject this exhibit on the ground 
that it does not prove that such incidents had actually occurred (J.A. 44, fn. 
44), although there was no such objection to it at the time and it was not 
rejected on that basis. Thus, the Company had no opportunity to show that the 
incidents occurred, as it would have had if the exhibit had been rejected on 
that basis at the time. 
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tiations” that the Union’s conduct prejudiced the Com- 
pany’s position (J.A. 409). 

This is an astounding finding in the face of the fact that 
the Company twice was compelled to break off negotiations 
and forced to resort to various legal actions to try to com- 
pel the Union to conduct its strike legally. 

It ignores the fact that the whole intent and purpose of 
the Union’s violent conduct was to put illegal pressure on 
the Company to yield to the Union’s bargaining demands. 

The Board gives no weight to the fact that the Union’s 
unlawful conduct prejudiced the Company’s bargaining po- 
sition, multiplied the problems, made settlement more dif- 
ficult and exacerbated the differences between the parties. 
Cf. Board Brief, pp. 63-64. It treats the Union’s continu- 
ous lawlessness as irrelevant and immaterial to its ap- 
praisal of the Company’s actions. 

On the other hand, applying a different standard to the 
Company’s actions the Board and Examiner find the Com- 
pany guilty of bad faith bargaining because it put the 3¢ 
wage increase into effect and allowed the employment of the 
Shell employees to terminate although there was ‘‘no show- 
ing and no claim’’ by the Union “at any time during the 
actual course of the negotiations’’ that these actions in any 
way prejudiced the Union’s position in negotiations and 
the Union never protested or even mentioned them. 

The Board erroneously concluded that there was no evi- 
dence that the Union was responsible for the violence and 
vandalism (J.A. 44, fn. 44). 

This conclusion is contrary to the Board’s and the Ex- 
aminer’s own findings that the Union was responsible for 
the violence and vandalism which occurred prior to June 29 
and that the Company was justified in breaking off nego- 
tiations because of it (J.A. 45, 201; J.A. 188-189). 

The violence and vandalism continued and the Union con- 
tinued to be responsible for it. 

The Union never made any attempt to disassociate itself 
from the violence and vandalism. The rule applied to em- 
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ployers in American Thread Co., 94 NLRB 1699, 1709-1710, 
aff'd NLRB v. American Thread Co., 204 F. 24 169 (5th 
Cir. 1953) ; Limestone Mfg. Co., 117 NLRB 1689-1690, Mar- 
tel Mills Corporation, 118 NLRB 618, 628; Chesapeake & 
Potomac Telephone Co., 98 NLRB 1122, 1124, is equally ap- 
plicable to a union. 

The Union ratified and condoned the conduct by its in- 
sistence on reinstatement of all strikers found guilty of it. 


IIL THE UNION’S INSISTENCE AS A CONDITION PRECEDENT TO 
SETTLEMENT ON COMPANY AGREEMENT ON A MATTER 
NOT SUBJECT TO BARGAINING PROLONGED THE STRIKE 

The Board has concluded that on and after June 1, 1954, 
the Company did not bargain in good faith and that this 
prolonged the strike. Essentially the Board’s theory is 
that if the Company had bargained in good faith, agree- 
ment concerning the terms and conditions of a collective 
bargaining contract would (or might) have been reached 
and the strike would have ended. 

This, however, neglects the fact that there were two basic 
elements which caused the continuation of the strike, (1) 
the lack of agreement concerning the terms and conditions 
of a contract, and (2) the Union’s insistence that the Com- 
pany forego its statutory right to discharge strikers guilty 
of misconduct and agree to reinstate all strikers. 

The Company shows herein (infra, pp. 44-65; 74-99) that 
it did bargain in good faith. However, in this connection 
the good or bad faith of the Company concerning the nego- 
tiation of contract terms is immaterial. 

The evidence shows conclusively that as a condition of 
settlement, viz. termination of the strike and execution of 
a collective bargaining contract, the Union insisted upon 
Company agreement with the Union not to discharge, but 
to reinstate, strikers guilty of misconduct; a demand which 
under the Act the Union could not lawfully make as a con- 
dition to a contract and settlement. 

The Union demand violated Section 8(b)(3) of the Act, 
and this violation caused the continuation of the strike. 
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Accordingly, the Board may not attribute the prolonga- 
tion of the strike to the Company’s actions. Here, the evi- 
dence equally compels an inference that the Union viola- 
tion of Section 8(b) (3) caused the continuation of the strike. 
Established law precludes the Board, under such circum- 
stances, from drawing the inference against the Company, 
in disregard of the fact that the Union violation of the Act 
was at least an equal cause of the prolongation of the 
strike. Hastern Coal Corp. v. NERB, 176 F. 2d 131, 137 
(4th Cir. 1949). 

The Act does not contemplate bargaining on discharges 
for illegal activity. 

It clearly specifies what remedy it affords for improper 
discharges, i.e., a charge under Section 8(a) (3). 

Clearly, bargaining contemplates a possibility of a bind- 
ing agreement and there could be no binding agreement on 
this subject. A union could agree that an employee was 
properly discharged but the employee would not be bound 
by such an agreement. He would still have the right to 
file an individual charge and the Board would not be bound 
by the Union’s agreement. 

The Act does not require an employer to bargain con- 
cerning his absolute right to discharge strikers who have 
engaged in unprotected activity. Thus, in National Car- 
bon Division, 100 NLRB 689, 695 (1952), the Board held— 


‘‘In our view, an absolute right is granted to employ- 
ers under the law to take disciplinary measures against 
strikers who in fact engage in serious acts of miscon- 
duct, which measures may go as far as absolute dis- 
charge. It follows that: (1) No obligation can be 
imposed upon an employer to treat the exercise of 
such a right as ‘bargainable’; ...’’ 


In this connection NDRB v. Pecheur Lozenge Co., 209 F. 
2d 393 (2d Cir. 1953), is in point. In that case, the Court 
* held that a party may not lawfully demand as a condition 

precedent to the performance of its statutory duty, an 
abandonment or surrender of an “‘absolute right’’ granted 
by the Act. 
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Since an employer cannot be required to bargain on its 
right to discharge strikers who had engaged in unprotected 
activity, it follows that a union has no right to insist on 
the complete abandonment of that right as a condition 
precedent to entering into a collective bargaining agree- 
ment.** 

The Supreme Court, Courts of Appeals for five circuits 
and the Board have held that for a party to insist on agree- 
ment on matters not within the scope of mandatory bar- 
gaining, as a condition precedent to agreement on matters 
within the scope of mandatory bargaining, is a per se viola- 
tion of the Act. NLIRB v. Wooster Division of Borg- 
Warner Corp., 356 U.S. 342, 349; International Long- 
shoremen’s Ass’n. v. NLRB, 107 U.S. App. D.C. 329, 331, 
277 F.2d 681, 683 (D.C. Cir. 1960) ; NLRB v. Local 19, Inter- 
(7th Cir. 1961); NLRB v. International Brotherhood of 
Electrical Workers, 266 F.2d 349, 350 (5th Cir. 1951); 
NLRB v. Dalton Telephone Co., 187 F. 2d 811, 812 (5th Cir. 
1951) ; NLRB v. Darlington Vaneer Co., 236 F.2d 85, 88-89 
(4th Cir. 1956); NLRB v. Pecheur Lozenge Co., supra; 
North Carolina Furniture, Inc., 121 NLRB 41, 42. 

The Supreme Court in the Borg-Warner case, supra, 
stated at 349 that— 


‘¢... it is lawful to insist upon matters within the scope 
of mandatory bargaining and unlawful to insist on 
matters without, .. .’’ 


In International Longshoremen’s Ass’n. v. NLRB, supra, 
this Court held— 


“The right of the union to urge a non-mandatory sub- 
ject of bargaining ceases short of ultimate insistence. 


16 In this connection it is pertinent that no employee was found improperly 
discharged by a majority of the Board. 

Even as to Dottei, two members find him properly discharged and member 
Jenkins finds only that the Company was ‘‘estopped’’ from litigating his dis- 
charge because it offered to withdraw the discharge in March 1956. (J.A. 73, 
fn. 69). 
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This is the view of the Supreme Court expressed in the 
Borg-Warner case. 

“¢,.. The union had a right to present, even repeatedly, 
a demand concerning a non-mandatory subject of bar- 
gaining, so long as it did not posit the matter as an 
ultimatum.’’ (277 F.2d at 683) 


The Board found that Kohler notified its employees on 
March 24, 1954, that it would not ‘‘re-employ any employee 
who engages in illegal conduct in the event of a strike.”’ 
(J.A. 17, 66) 

On May 4, 1954, after the Union had been engaging in 
mass picketing and violence for a month, Conger stated 
that the Company didn’t intend to reinstate some of the 
strikers because of their unlawful conduct and Local Union 
President Graskamp replied, ‘‘You are going to take 
everybody back—every striker back.’’ (Tr. 1460-1461, J.A. 
740) 

In the August 1954 bargaining meetings the matter was 
discussed again. The Union’s position on reinstatement, 
as stated by Mazey * was publicized as follows— 


““We made it extremely clear to Mr. Conger and the 
other management of the Kohler Co. that when this 
strike was over, that no striker would be victimized 
because of his participation and activity in the strike, 
and that everybody was going to go back to work with 
full benefit rights and without any discipline of any 
kind.”” (Co. Ex. 82-A-23-d, J.A. 2215) 


In a meeting on September 28, 1954, Judge Murphy stated 
that he thought wages, arbitration and return of strikers 
to their jobs were the three basic issues keeping the Union 
and the Company from reaching a settlement (Tr. 1411, 
J.A. 722). Mazey ‘‘disagreed very sharply’’ with Judge 
Murphy. Mazey told the Judge— 


“¢, .. the balance of the issues were still in the picture 
and that the question of the return of the strikers to 


17 Secretary-Treasurer of the International UAW-CIO (‘Tr. 1390, J.A. 715- 
716). 
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the job was not an issue, that the union would insist on 
every striker being returned to his job without dis- 
crimination if a settlement were to be reached with the 
company, .. .’’ (J.-A. 196, Tr. 1412; J.A. 722-723) 


The plain import of Mazey’s testimony is that the Union 
was delivering an ultimatum to the Company, viz., that to 
settle the strike the Company would have to agree to return 
all strikers to their job, including those guilty of miscon- 
duct, and that the Union was not even going to negotiate 
about it or even entertain the thought of possible com- 
promise. 

Mazey’s testimony was corroborated by Judge Murphy 
who testified that the Union’s position was that ‘‘those men 
had a right to have the services of their union carry on 
their battle for them’’ and that ‘‘those men would have a 
right to feel that they had been let down.” (Co. Ex. 494; 
J.A. 2233-2236) 

During the July and August 1955 bargaining meetings 
the Union still adhered to its adamant position that all 


strikers had to be returned to their jobs including 90 who 
had been discharged for unlawful conduct in connection 
with the strike. (J.A. 208-209; Tr. 3843-3845); J.A. 1190- 
1192; Co. Ex. 48; J.A. 2187) 

The uncontradicted testimony is— 


A. ‘‘Mr. Mazey said it was unacceptable, that they 
would not settle for any terms except re-employment 
of all of the strikers. I asked him specifically if that 
included the 90 who were CES and he said yes, 
and I asked him specifically if that included the 12 
who had been discharged and for whom the NLRB 
had not brought any proceedings and he said yes, 
that they would consider some other form of discipline 
for them but they must be reinstated. 


A. “. .. I again asked Mr. Mazey if it was their 
position that everyone must, all the strikers must be 
taken back including the 90 who were discharged, and 
he said yes. 
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‘“‘Mr. Howe asked him if that was a condition of 
settlement, that all of the 90 strikers who had been 
discharged must be reinstated and he said yes, and I 
stated that with that position there was not much point 
= Ee the meeting.”’ '(Tr. 3843-3845, J.A. 1190- 


It is significant that neither the Trial Examiner nor the 
Board made any findings relating to the Union’s ultimatum 
that the Company agree to a demand which was outside the 
scope of mandatory bargaining, as a condition precedent to 
the execution of a contract and the settlement of the strike. 

The Board erred as a matter of law by ignoring the posi- 
tive, uncontradicted evidence that the Union continued the 
strike to force acceptance of its unlawful ultimatum. It 
attributed the prolongation of the strike to the Company’s 
action when the record considered as a whole compels the 
conclusion that it was prolonged by the Union’s violation 
of Section 8(b)(3) of the Act. 


IV. THE BOARD’S CONCLUSION THAT THE COMPANY CON- 


VERTED THE STRIKE TO AN UNFAIR LABOR PRACTICE 
STRIKE AND PROLONGED IT IS CONTRARY TO THE LAW 
AND TO THE EVIDENCE OF THE UNION’S OWN WITNESSES 


The law with respect to prolongation is well settled and 
is treated in detail infra p. 35. 

In summary (1) there must be proof of a causal connec- 
tion between the alleged unfair labor practice and the pro- 
longation of the strike, (2) the Union’s own statements and 
testimony as to why it was prolonging the strike cannot 
be ignored, (3) the evidence as a whole must be considered 
including that opposed to the Board’s view, and (4) the 
Board may not draw inferences based on no evidence and 
contrary to all the evidence in the case. 
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A. The Board Ignores the Union’s Own Evidence As to Why 

It Was Prolonging the Strike and Bases Its Findings Solely 

On Speculation Contrary to the Only Evidence in the Case 

The strangest, and most significant, aspects of the 
Board’s findings on prolongation are— 


(1) The Board completely ignores the repeated state- 
ments of the Union as to why it was continuing the strike, 
and its own finding as to the original cause of the strike. 


(2) It finds, on speculation and conjecture, that the strike 
was prolonged for reasons never given, or even adverted 
to, by the Union. 

The Examiner found—and the Board concurred—that 
the ‘‘failure to reach a contract” was the “sole cause’’ of 
the strike and that this failure was because ‘‘the negotia- 
tions became deadlocked on the major issues.’’ (J.A. 30; 
J.A. 145). 

But the fact that this deadlock continued despite con- 
cessions by the Company and continued to be the sole cause 
of the strike is ignored in favor of esoteric speculation that 
the strike was prolonged for other reasons although the 
reasons which caused the strike continued to be effective to 
prolong it. 

There were seven major issues; namely, arbitration, pen- 
sions, insurance, union security, seniority, wages and lunch 
period in the enamel shop. (J.A. 154-170). 

On these issues ‘‘the contract negotiations foundered.”’ 
(J.A. 26). 

The Union’s determination not to settle the strike unless 
it obtained a contract with concessions satisfactory to it on 
these major issues is too well established by the record to 
be ignored. 

On the Union’s radio broadcast on June 12, 1954, Burk- 
art* stated ‘“‘We don’t intend to liquidate this strong strike 
jast on the pittance which has been presented across the 


28 Burkart was chief spokesman for the Union except when other Interna- 
tional representatives and officers were present. (J.A. 133). 
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bargaining table in the last few days.’’ (Co. Bx. 80-A-106- 
108, J.A. 2197-2198). 

The Daily Strike Bulletin of August 1, 1954, was entitled 
‘“Why Are The Kohler Workers Striking.” Co. Ex. 81-A- 
59-b, J.A. 2203-2205). 

It lists seniority, arbitration, automatic wage progres- 
sion, pension, insurance, union security and wages and in- 
equities as reasons ‘‘why the Kohler workers are striking.”’ 

On August 10, 1954, the Union sent the Company a letter 
which stated that it ‘hereby modifies its monetary and con- 
tractual demands .. . in an effort to arrive at a speedy and 
honorable settlement of the matters in dispute.’’ (J.A. 
371; G.C. Ex. 34, J.A. 2102). 

The letter listed the ‘“‘matters still in dispute’’ as (1) 
General wage increase of 10¢ plus 5¢ for certain ‘‘skilled 
workers’’ retroactive to March 1, 1954, and establishment 
of ‘‘procedures’’ to resolve any existing inequities; (2) 
non-contributory pension plan; (3) specified “improve- 
ments” in hospital-medical insurance; (4) present arbitra- 
tion provisions with a ‘‘clarification’’ covering discipline 
or discharge; (5) seniority; (6) maintenance of member- 
ship; and (7) 4% lunch time allowance in Enamel Shop and 
for Pottery Dry Finishers. 

The Union’s insistence on a wage increase of more than 
3¢ is evident. 

Mazey” testified— 


Q. “Now, did you have occasion to participate in a 
meeting with the company on August 10th? (1954). 

A. “Yes, I did. I presented the letter to Mr. Conger, 
and I explained what the letter meant. We had re- 
duced our demands to seven demands, and I explained 
each demand in detail. I further advised the company 
that in making this revision of our demands that all the 
other issues that had not already been resolved, that 
the union was dropping its demands on the remaining 
issues.’’ (Tr. 1407, J.A. 720). 


19 Secretary-Treasurer of the International UAW and the highest ranking 
Union official to appear in the negotiations, 
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Kitzman” and Burkart corroborated this testimony that 
the Company had been notified that all issues other than 
those listed in the letter had been dropped. (Tr. 1244, J.A. 
669-670; Tr. 698, J.A. 522-523). 

The Union’s letter of August 16, 1954, advised the Com- 
pany that— 


. at a special Local 833 membership meeting held 
Sunday afternoon, August 15, it was voted over- 
whelmingly to reject your most recent offer dated Au- 
gust 13, 1954 and to continue the strike until a decent 
contract is won.’’ (Co. Ex. 81-A-67-a, J.A. 2206). 


The offer overwhelmingly rejected was the Company’s 
letter of August 13, 1954, which reoffered the 3¢ wage in- 
crease (J.A. 374). This offer was not made contingent upon 
any particular contract provisions. 

In a speech to the Union’s membership, reported in the 
*‘Kohlerian”’ of August 19, 1954 (Co. Ex. 80-A-23-d, J.A. 
2215) Mazey stated— 


*¢So it seems to me we have one of two choices to make 
in this matter, and in the final analysis, I’m not going 
to make that choice but you’re going to make that 
choice. 

‘One, we can accept the company’s proposal, or, we 
can continue to fight wntil we get a decent and honor- 
able collective bargaining agreement. Those are the 
two choices. 

“If you are willing to continue your struggle for a 
decent contract, decent wage increases, decent collec- 
tive bargaining "relationship with the company, the In- 
ternational Union is prepared to support you all the 
way along the road until victory is assured.”’ 


The testimony of Judge Murphy as to the September 
1954 meetings purportedly is ‘fully credited in all re- 
spects.” (J.A. 134). 

Yet the Examiner and the Board completely ignore it 
when considering the question of prolongation. 


20 Regional Director of the International Union, 
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The Examiner finds that— 


“During the September negotiations Judge Murphy 
informed Conger and Kohler in his private meetings 
with them that a wage offer of 7 cents, or even 5 cents™ 
(including the 3 cents already granted), would settle 
the entire dispute, and that the Union would yield on 
all other disputed issues.’’ (J.A. 169). 


This finding cannot be reconciled with the finding that 
other issues were prolonging the strike. 

Burkart, on June 7, 1955, testified that the issues which 
caused the strike were the factors still prolonging the strike 
as of that date. His testimony follows— 


A. ‘*. .. we agreed to get on to what he had con- 
sidered the major matters in the contract. Those ma- 
jor matters constitute in the main the seven points 
which are on the bargaining table to this date... 

Q. ‘Would you name them? 

A. ‘‘I will endeavor to: Arbitration, pensions, in- 
surance—that is, life, hospitalization and medical in- 
surance—union security, seniority, wages, and the 
lunch period for workers in the enamel shop.’’ (J.A. 
142; Tr. 554, J.A. 462-463). 


On June 8, 1955, he testified— 


Q. “(By Mr. Conger) Now, you mentioned in your. 
direct testimony that there are still seven issues re- 
maining? 

A. ‘*Yes, sir. 

Q. “Arbitration; Pensions; Insurance; Union Se- 
curity ; Seniority; Wages; Lunch Period in the Enamel 
Shop? 

A. “Yes, sir. 

Q. ‘‘Those are the things that are still holding up 
the signing of a contract are they not? 

A. ‘*Yes,—plus return to work now, of course. This 
is an added thing since that time which did not come out 
in the testimony. 


21 Footnote omitted, 
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Q. ‘Well, let me ask you, before the question of re- 
turn to work came up, those were the things that were 
preventing a contract, were they not? 

A. “That is right, sir. 

Q. ‘‘And you were insisting on a contract being set- 
tled before you called off your strike and returned to 
work, is that correct? 

A. “Yes, that ts right.”’ (Tr. 750-751, J.A. 549-550). 


On June 15, 1955, Mazey testified— 

*‘There are 7 basic contractual matters that affect wages 
and contracts, and during the course of these current hear- 
ings the company fired 90 workers, so that there are 90 
workers and 7 contractual issues involved in the dispute.” 
(Tr. 1435, J.A. 733). 

He also testified— 


Q. ‘*With reference to a meeting of September 28 or 
29, I think you stated that you disagreed sharply with 
Judge Murphy that wages, arbitration, return of strik- 
ers to jobs, were the main issues in dispute. 

A. ‘That is correct. I did disagree very sharply. 

Q. ‘*You mentioned the other issues. Are those the 
familiar 7 issues that I think you have testified to 
before? 

A. “Yes, there were 7 tssues at that time. There are 
now 97 issues, Mr. Conger.’’ (Tr. 1432, J.A. 731). 


The ‘‘Kohlerian’’ of September 23, 1954 (Co. Ex. 82-A- 
28, J.A. 2216) stated— 


“We can tell the company, as we said at the beginning 
of this strike, we will hold out until we get a decent con- 
tract—and not one second sooner.’ 


At a negotiation meeting on January 4, 1955, Company 
and Union were in agreement that these seven issues were 
what was separating them from a contract, and prolonging 
the strike (J.A. 204; Tr. 696, J.A. 521; Tr. 699, J.A. 523). 

On December 30, 1955, Walter Reuther, International 
President of the striking Union, stated in a telegram to the 
Company’s President Kohler that— 
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“The strike has continued all of these months solely 
because of your continued unwillingness to provide 
your employees with economic benefits and working 
conditions which approach the level of economic bene- 
fits and working conditions agreed to by your com- 
petitors.”’ (G. C. Ex. 321°). 


Further corroboration that the seven major issues were 
prolonging the strike is found in the testimony of Kitzman 
(Tr. 1235) and the testimony of Raskin * (Tr. 1485, J.A. 
756). 

General Counsel called 37 of the striking employees to 
testify as to their reasons for going on strike and remain- 
ing on strike.” 

Uniformly they testified that their reason for remaining 
on strike was the same as for going on strike, to get a ‘‘de- 
cent contract”? and that they were staying out because the 
Company had not changed its attitude on the contractual 
and economic issues. 

Thus the Union repeatedly stated its reasons for continu- 


ing and prolonging the strike. 

Not once did it even mention any of the factors now 
found by the Board to have prolonged the strike, ie., the 
Company’s action in putting the 3¢ wage increase into 
effect, the termination of employment of the temporary 
Shell Department employees, the failure to furnish informa- 


22 Union attorney and participant in the September meetings, 

28 Becker (Tr. 1758"); Berg (Tr. 1794, J.A, 821-822); Blank (‘Tr. 1817- 
1818*) ; Brusewitz (Tr. 1813*); Buhk (Tr. 1973*); Byrum (Tr. 1731*); Eg- 
gert (Tr. 1747*); Frerichs (Tr. 1882, J.A. 827); Gross (Tr. 1843-1844"); 
Gruenke (Tr. 1956*) ; Herzog (Tr. 1767*); Jacobson (Tr. 1738"); Kohls (‘Tr. 
1727*) ; Kotnik (Tr. 1770*) ; Leibelt (Tr. 1926"); Leys (Tr. 1721*) ; Majerus 
(Tr. 1938"); Marchiando (Tr. 1903*); Margenau (Tr. 1804*) ; Mersberger 
(Tr. 1761*); Methfessel (Tr. 1825*); Roland Mischo (Tr. 1743*); Robert 
Mischo (Tr. 1751*); Nack (Tr. 1709*); Ninneman (Tr. 1777*); Olin (Tr. 
1916"); Opgenorth (Tr. 1870*); Oskey (Tr. 1671, J.A. 812-813); Reit (Tr. 
1763"); Richardson (Tr. 1724*); Schmitt (Tr. 1773*); Stauber (Tr. 1896, 
J.A. 831); Stielow (Tr. 1820*); Tarkowski (Tr. 1967°); Visser (‘Tr. 1755*) ; 
Wassink (Tr. 1748*) ; Winterberg (Tr. 1781*). 
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tion, nor the discharge of the one employee (Dottei) found 
by the Board to have been improperly discharged. 
It was plain error for the Board to ignore all this evi- 
dence of the Union itself as to what prolonged the strike. 
As was said in NURB v. Lightner Pub. Corp., 113 F. 2d 
621, 625 (7th Cir. 1940)— 


‘In short, the strike was authorized, and was called, 
because of the failure of the committee and Mr. Light- 
ner to come to an agreement and not because of a re- 
fusal of Mr. Lightner to bargain collectively. In our 
Opinion there is no evidence in the record to explain 
the Board’s refusal to accept the employees’ statement 
of their reason for striking.’’ 


B. The Board’s Present Theory of Prolongation Was Plainly An 
Afterthought 

The Union’s original charge, filed July 12, 1954—after 
the 3¢ wage increase had been placed in effect and after the 
termination of employment of the temporary Shell Depart- 
ment employees—did not mention either of these matters. 
(G.C. Ex. 1-A). 

It is inconceivable that if these matters were so important 
that they were factors that were prolonging the strike they 
would have been completely omitted from the charges. 

The Union did not charge that the placing of the 3¢ wage 
inerease in effect and the termination of the employment of 
the Shell Department employees constituted unfair labor 
practices until October 4, 1954. (G.C. Ex. 1-J (aa) and 
(bb)*). 

The Union never charged that these alleged unfair labor 
practices were in any way responsible for the prolongation 
of the strike although it amended its charges four times 
thereafter. (G.C. Exs. 1-K*, 1-UU*, 1-CCC*, 1-DDD*).* 

The complaint as originally issued October 26, 1954, con- 
tained no allegation that the strike was either caused or 


24 We do not suggest that General Counsel may not include in his complaint 
matters not specifically charged, only that the Union thus demonstrated that 
these matters were trivial and inconsequential. 
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prolonged by these or any other unfair labor practices 
whatever. (G.C. Ex. 1-L, J.A. 1930-1936). 

Nor did the first amendment of December 3, 1954, make 
any such charge. (G.C. Ex. 1-DD, J.A. 1956-1957). 

It was not until May 27, 1955, that the complaint was 
amended to charge that the strike was caused and pro- 
longed by unfair labor practices. 

The lateness of the amendment—over a year after the 
beginning of the strike—long after General Counsel had in- 
vestigated the case and issued a complaint—seven months 
after the issuance of the original complaint—five months 
after the first amendment to the complaint—and more than 
three months after hearings had begun on the case, plainly 
shows it was an afterthought. 

There is no evidence establishing any nexus between the 
prolongation of the strike and reasons assigned by the 
Board for the prolongation. 

The idea that the 3¢ wage increase or the expiration of 
the employment of the Shell Department employees in ac- 


cordance with their contract of employment prolonged the 
strike was clearly an afterthought, without any evidentiary 
basis, upon which findings may not be based. NZIRB v. 
Scott & Scott, 245 F. 2d 926, 929 (9th Cir. 1957); Winter 
Garden Citrus Products Cooperatwe v. NLRB, 238 F. 2d 
128, 129 (5th Cir. 1956); NLRB v. Landis Tool Co., 193 F. 
2d 279, 281 (3d Cir. 1952). 


C. The Law As to Prolongation 


As we show later, the Board’s conclusions that the Com- 
pany was guilty of unfair labor practices on and after 
June 1, 1954 are erroneous. 

We confine this portion of the brief to the proposition 
that, even assuming that unfair labor practices were com- 
mitted, they did not prolong the strike or convert it into 
an unfair labor practice strike. 

The law on prolongation is well settled. 
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The Board’s decision in this case is in conflict with every 
court which has passed on the question and with its own 
prior decisions. 

In NDRB v. Jackson Press, Inc., 201 F.2d 541, 546 (7th 
Cir. 1953), the Court held the evidence insufficient to show 
conversion of an economic strike into an unfair labor prac- 
tice strike and said— 


‘*When the strike was called it was an economic 
strike. The unions sought to obtain by economic action 
what they decided not to secure through the use of 
the Board’s processes. While there were some unfair 
labor practices under Sec. 8(a)(1) of the Act, such 
occurrences did not convert the strike into an unfair 
labor practice strike. In order to do so, there must be 
proof of the causal relationship between such unfair 
labor practices and the prolongation of the strike. 
The character, status and motivation of the strike was 
the same on November 2 when replacements were com- 
pleted as they were on October 19 when the strike was 
called. The examiner so found. There is no basis in 
the record for any conclusion to the contrary.” 


The same rule was laid down in NLRB v. James Thomp- 
son & Co., 208 F.2d 743, 749 (2d Cir. 1953), where the 
Court said— 


**As to whether the thirteen ‘unfair labor practices,’ 
that the Board found, ‘prolonged’ the strike and there- 
fore made proper an order of ‘reinstatement’ of the 
strikers in compliance with the union’s letters in Janu- 
ary and February, 1951, we start with the examiner’s 
finding that in its origin the strike was not the conse- 
Geto of a refusal to bargain with a union, known by 

e respondent to be entitled to represent the em- 
ployees. It is indeed theoretically possible that the sub- 
sequent practices might have prolonged the strike 
although the respondent was not guilty for refusing 
recognition of the union; but there is not one syllable 
in the record that any one of the eleven supposed un- 
fair practices (thirteen less two) kept it going a day 
longer than the refusal to deal with the union did. That 
was the grievance on which the employees went out, 
and there is not the least likelihood that, as soon as the 
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respondent should have changed its position on that, 
the strikers would not have returned at once, regardless 
of anything else that had happened after October 
fourth. Indeed, the only testimony on the subject is 
that the other complaints did not prolong the strike. 
It has been uniformly ruled and is now well settled 
that to entitle employees to reinstatement because of 
unfair practice of the employer, after a strike has been 
declared, it must appear that the practice prolonged 
the strike; and this necessarily follows from the fact 
that only then can it be that any part of the unemploy- 
ment for which reinstatement is the remedy has re- 
sulted from a violation of the Act.’’ 


The test laid down by the Court, ie., ‘‘What would have 
settled the strike?’’, is obviously the correct test as to the 
cause of prolongation. 

In NLRB v. Scott & Scott, supra at 929-930, the rule of 
causal connection is reiterated. There the Court said— 


“<In Winter Garden Citrus Products Cooperative v. 
National Labor Relations Board, 5 Cir., 238 F.2d 128, 
upon finding that such causal connection was not shown, 
the court refused to enforce the order requiring rein- 
statement. A like result obtains where unfair labor 
practices are claimed to prolong a strike, and no causal 
relation between them is shown... 

‘‘The present theory of the Union that unfair prac- 
tices entered into the calling of the strike is obviously 
an afterthought when other means had failed. This 
situation is similar to the facts of Winter Garden 
Citrus Products Cooperative’ v. National Labor Rela- 
tions Board ... where two communications declaring 
that the strike was caused by an unfair labor practice: 


‘* © * were sent only half way between the begin- 
ning of the nine-day strike and the unconditional 
offer to return to work...’ 


‘¢The expression of the Trial Examiner, which was 
affirmed by the Board, is inconclusive, argumentative 
and inconsequential. It is based upon a single state- 
ment of a highly partisan witness long after the event 
when everything was suggesting that this foundation 
be laid. For this single evidentiary fact, the Exam- 
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iner, by hypothesis, rationalizes the conclusion that 
the strike had other contributing causes besides the 
discharge of Ross. The purported finding has no other 
support anywhere in the record.”’ 


In the instant case the theory that the strike was pro- 
longed by the specified acts of the Company is based entire- 
ly upon hypothesis without the support of even a single 
witness or evidentiary fact. It is not the theory of the 
Union, but solely that of the Examiner and the Board, and 
repeated declarations and testimony by the Union show that 
it was continuing its strike to compel capitulation to its 
bargaining demands and that only capitulation to the Union 
bargaining demands would have settled the strike. 

In Winter Garden Citrus Products Cooperative v. NLRB, 
supra at 129, the Court said— 


“‘The labor practices above outlined had never been 
considered by anyone as having such an importance as 
possibly to occasion a strike. There must be proof of 
causal connection between the two to justify the finding 
that the strike was bottomed in part upon unfair labor 
practices entitling striking employees to reinstatement. 

“CA careful reading of the evidence here fails to con- 
vince us that the Board had before it substantial evi- 
dence upon which to base its finding of such a causal 
commection.”” 


The instant case is indistinguishable from Harcourt & 
Co., Inc., 98 NLRB 892, 909, where the Board over- 
ruled the present Examiner on an identical conclusion and 
held— 


“Tt is well established that an employer’s unfair labor 
practices during an economic strike do not per se con- 
vert it into an unfair labor practice strike, absent proof 
of causal relationship between the unfair labor prac- 
tices and the prolongation of the strike. In the instant 
case, there is no evidence showing that the conduct 
found unlawful above, in fact, prolonged the strike. 
Indeed, the more reasonable inference is that the im- 
passe over the union shop which caused the November 
21 strike was also responsible for the failure of the 
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parties to settle the strike. Thus, the Union never 
withdrew its demand for a union shop. At the No- 
vember 25 and 26 conferences and throughout the strike 
the Union continued to insist upon the union shop, 
while the Respondent just as emphatically refused to 
give in on that issue.’’ (Emphasis in original) 


See also Clinton Foods, Inc., 112 NLRB 239, 267-268; 
Myers Products Corp., 84 NLRB 32, 51-52; Stowe-Wood- 
ward, Inc., 123 NLRB 287, 297. 

Here there was an impasse over the issue of the Union 
shop, and on six other contract issues as well. 

The record is absolutely barren of any evidence to sup- 
port the Board’s conclusions that the strike was continued 
for reasons never mentioned by the Union. 

In Anchor Rome Mills, Inc., 86 NLRB 1120, 1121, the 
Board held— 


‘‘The Union leaders had called the strike for the 
purpose of obtaining agreement by the Respondent to 
certain contract provisions which had stalemated the 


bargaining negotiations, and they made it plain, after 
the April 9 letters had been sent, that the strike would 
continue until the original purpose had been achieved.” 


The statements of the union in Anchor Rome Mills, supra 
at 1121, fn. 6, that ‘‘until a contract is arrived at the strike 
will go on’’ and ‘‘so help us God, Anchor Rome Mills are 
going to remain struck until a decent contract, fair to Man- 
agement and Labor alike, is signed,’’ have an exact counter- 
part in the Union’s letter of August 16 advising the Kohler 
Co. that it would ‘‘continue the strike until a decent con- 
tract is won”? (Co. Ex. 81-A-67-a, J.A. 2206) and its pub- 
lished statement of September 23, 1954, ‘‘We can tell the 
company as we said at the beginning of the strike, we will 
hold out until we get a decent contract—and not one second 
sooner.’’ (Co. Ex. 82-A-28, J.A. 2216) 

The law in this respect is so well established that in its 
Nineteenth Annual Report (1954) page 86, the Board said— 
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‘¢, .. an economic strike will be held to have been so 
converted [to an unfair labor practice strike] only if 
there is a causal relationship between the employer’s 
unfair labor practice and the continuing strike.’’ 


Accordingly in this case, even assuming arguendo that 
the Company actions cited by the Board violated the Act, 
because there is no evidence supporting a conclusion (1) 
that rectification of the Company’s conduct would have 
ended the strike, even though the Union’s demands were 
not satisfied, and (2) that despite satisfaction of all the 
Union’s demands the strike would have continued until the 
Company’s actions were rectified, the Board finding that 
such actions prolonged the strike must be rejected. NLRB 
v. James Thompson & Co., supra. 


D. An Employer Is Entitled to Notice of What Is Claimed To Be 
Prolonging a Strike—The Board Seeks to Outguess Both 
the Union and the Company 


The Company was never informed that any of the factors 
that the Board now finds prolonged the strike had any 
effect on the Union’s decision to continue the strike. On the 
contrary, it was authentically informed by the striking 
Union that the strike was being prolonged for entirely dif- 
ferent reasons. 

Holding a company guilty of prolonging a strike for rea- 
sons never assigned by the Union would subject the Com- 
pany to entrapment. It would charge the Company with 
violating the Act by failing to end a strike being conducted 
for reasons unknown to it. 

The Court said in NLRB v. Ford Radio & Mica Corp., 
258 F.2d 457, 464 (2d Cir. 1958) : 


‘The parties have not pointed out any cases, and 
independent research has disclosed none, where the 
management was placed in the position of having to 
guess at its peril the purpose behind the strike. The 
just solution, however, is evident from the mere state- 
ment of the proposition.”? 
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and ruled that the employer cannot be held guilty of an 
unfair labor practice— 


«<... on the sole ground that their former employer 
was subsequently outguessed by the trial examiner in 
divining their true purpose in walking out.” 


See also V.L.R.B. v. Washington Aluminum Company, 
Inc., — F. 24 —; Daily Labor Report, Bureau of National 
Affairs, July 3, 1961, pp. D-1, D-3, D-4. 

In the instant case the Examiner and the Board claim 
to have outguessed not only the Company, but the Union 
as well, concerning the reasons why the Union was pro- 
longing the strike. 

The Board also seeks to outguess General Counsel, who 
argued— 


‘‘From the very beginning of negotiations there have 
been only two really vital contractual issues in the case. 
These are union security and arbitration. At times 
wages were of some importance, probably as a face 


saving matter for the Union, but that issue never did 
obtain the crucial nature of the union security and 
arbitration.’’ (Brief of General Counsel to Trial Ex- 
aminer, p. 215) 


Yet the Board finds the company’s action on a minor” 
and not ‘‘crucial” matter, to be the major, and at times the 
sole, cause of prolongation of the strike. 


E. The Authorities Cited in the Board's Brief Do Not Support 
Its Position 


The Board in its brief (page 108) states that— 
‘<Prolongation of the dispute, if not complete frustra- 
tion of settlement is, therefore, axiomatic where, as 


here, the employer commits unfair labor practices once 
a strike has begun.”’ 


This is a statement that any unfair labor practice occur- 
ring after an economic strike per se converts it into an 


25The Union considered the whole matter of wages a minor part of the 
disagreement (J-A. 170). 
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unfair labor practice strike and automatically prolongs it. 
This doctrine has been uniformly rejected by the Courts 
and by the Board itself. 
The Board in its brief concedes that no causal connection 
has been established in this case when it states— 


‘¢Admittedly, whether or not the parties would have 
arrived at a settlement, absent the unfair labor prac- 
tices, is problematical.’’ (p. 107) 


The Board’s brief argues that no causal connection need 
be shown; that it is sufficient if the alleged unfair labor 
practices ‘‘tend to prolong’’ or ‘‘contributed to the pro- 
longation.” (p. 63) 

The cases cited do not support this proposition. 

In NLRB v. Giustina Bros. Lumber Co., 253 F.2d 371, 
372-373 (9th Cir. 1958), the finding of prolongation was not 
a matter of influence. 

As shown by the Board’s decision the union gave the 
employer notice that disposition of the issues created by 
the employer’s conduct was a condition precedent to settle- 
ment of the dispute.” 

The Giustina case definitely is not authority for the 
proposition that where a company continues to bargain 
with a union; and agreement is prevented by the union’s 
insistence on further wage and contract concessions plus 
unlawful union insistence on a reinstatement demand, pro- 
longation can be found due to other causes never mentioned 
by the union. 

In NLRB v. Reliance Clay Products Co., 245 F.2d 599 
(5th Cir. 1957), the employer accepted the Board’s finding 
that its refusal to bargain further with the union converted 
the strike to an unfair labor practice strike. There was, 
therefore, no question as to the cause of prolongation. 

Similarly in NZRB v. Crosby Chemicals, 188 F.2d 91 
(5th Cir. 1951), no question of the showing necessary to 
establish prolongation or conversion was involved since 


26 Giustina Bros, Lumber Co., 116 NLEB 700, 731. 
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the respondent did not question the Board’s order in this 
respect. The only question involved was whether or not 
an offer to return to work was unconditional. 

The case is not in conflict with the latter case of Winter 
Garden Citrus Products Cooperative v. NLRB, supra, 
where the same court held that a causal connection must be 
shown. 

Nor was there any question of causal connection in NLRB 
v. J. H. Rutter-Rex Mfg. Co., Inc., 245 F.2d 594, 595 (5th 
Cir. 1957), where the employer unlawfully refused to even 
meet with the union after the strike commenced and stated 
that it would not sign a contract. The strikers notified the 
company that they would not return until the Company 
signed a contract with the union. J. H. Rutter-Rex Mfg. 
Co., Inc., 115 NLRB 388, 390, 416. 

Similarly, in NLRB v. Crowley’s Milk Co., 208 F. 2d 444 
(3d Cir., 1953), no question as to the proof of prolongation 
was involved. The sole question involved was the respond- 
ent’s refusal to reinstate one employee because of alleged 
misconduct during the strike. 

Cases such as NERB v. Stackpole Carbon Co., 105 F. 2d 
167 (3d Cir. 1939), NLRB v. West Coast Casket Co., 
205 F. 2d 902 (9th Cir. 1953); NLRB v. Barrett Co., 185 
F. 2d 959 (7th Cir. 1943), in which the unfair labor 
practices occurred before the strikes obviously are not in 
point on the question of whether or not an unfair labor 
practice occurring after a strike prolongs it. 

In NLRB v. St. Marys Sewer Pipe Co., 146 F. 2d 995, 996 
(3d Cir. 1945), after a strike had been settled the respondent 
refused to reopen its plant unless’ the union withdrew pend- 
ing charges. This was the sole cause of the prolongation. 

Here there is not a shred of evidence to support the 
Board’s conclusion that the alleged unfair labor practices 
had even an incidental or contributing effect on the pro- 
longation of the strike. 
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V. THE BOARD'S FINDING THAT THE COMPANY DID NOT BAR- 
GAIN IN GOOD FAITH DURING JUNE 1954 IS CONTRARY TO 
THE LAW AND THE EVIDENCE 


The Board’s conclusion entails two propositions: 


(1) That the Company, per se, violated Section 8(a) (5) 
and (1) of the Act by unilaterally placing a three-cent wage 
increase into effect on June 1, 1954 and thereby effectuated 
better terms than it had offered the Union; (J.A. 34, 37, 
38). 


(2) That during the June negotiations with the Union the 
Company did not make a bona fide attempt to negotiate an 
agreement because the Company ‘‘continued to refuse to 
offer, in negotiations, the 1953 contract plus the three-cent 
wage increase...’’ (J.-A. 42). 


A. The Company Lawfully Put the Wage Increase Into Effect 
1, The Wage Increase Did Not Per Se Violate the Act, 

Unilateral changes in working conditions during, or 
following an impasse in, contract negotiations do not per 
se violate the Act. NLRB v. Katz, 289 F. 2d 700 (2d Cir., 
1961), 47 LRRM 2967; NLRB v. Bradley Washfountain Co., 
192 F. 2d 144 (7th Cir. 1951). 

In the Katz case, supra, the Board held that unilateral 
wage increases during negotiations, substantially larger 
than those offered the union and announced without prior 
notice to, or consultation with, the union, per se violated 
Section 8(a) (5) and (1) of the Act (47 LRRM at 2968). 

After an exhaustive analysis of Supreme Court cases, the 
Court reversed the Board and held: 


“We are of the opinion that the unilateral acts here 
complained of, occurring as they did during the nego- 
tiating of a collective bargaining agreement, do not 
per se constitute a refusal to bargain collectively and 
per sé are not violative of § 8(a) (5). (Emphasis in 
original.) (289 F. 2d 702). 


‘“‘The NLRB urges upon this court that unilateral ac- 
tion taken by an employer regarding bargaining mat- 
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ters when employees are represented by a Board certi- 
fied bargaining agent is completely inconsistent with 
the principle of collective bargaining and conclusively 
determines that the employer in so doing was not act- 
ing in good faith. The Board cites NLRB v. Crompton- 
Highland Mills, 337 U. 8. 217... as authority for this 
proposition, . .. Our consideration of NLRB v. Cromp- 
ton-Highland Mills, supra, in conjunction with other 
retevant Supreme Court cases interpreting § 8(a) (5) 
and its predecessor § 8(5) convinces us that the NLRB 
has erred in its interpretation. (289 F. 2d 704). 


* e ° * . ° * * Ly 


“However, the fact of the unilateral change does not 
require the inference of a failure to bargain in good 
faith and the consequent finding that there has been a 
violation of § 8(a) (5). The evidence must be tested 
within the framework of the entire bargaining situa- 
tion.’’ (289 F. 2d 707). See also NLRB v. W. L. 
Rives Company, 288 F. 2d 511, 516 (5th Cir. 1961). 


Chief Judge Lumbard dissented on grounds not ap- 


plicable here, i.e. : 


“I would enforce the order of the Board insofar as it 
held the unilateral grant of a wage increase which was 
higher than that offered to the union to be restraint or 
coercion under § 8(a) (1). Had the wage increase been 
equal to or less than the proposal made to the union, it 
would not have violated { 8(a) (1).”%* (289 F. 2d 710). 


The concurring opinion of Mr. Justice Frankfurter in 
NLRB v. Insurance Agents International Union, 361 U.S. 
477, 509 (joined by Justices Harlan and Whittaker), states: 


“‘The Crompton-Highland decision rested not on ap- 
proval of a per se rule that unilateral changes of the 


27 Judge Lumbard’s opinion is contrary to the Board’s theory here that the 
employer cannot put part of his prior offers into effect—he must put all or 
none into effect even though it is impossible to put all of them—such as arbi- 
tration—into effect. Judge Lumbard clearly indicates that an employer may 
put less than his full offer into effect. 
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conditions of employment by an employer during bar- 
gaining constitute a refusal to bargain, but upon the 
inferences of a lack of good faith which arose from the 
facts, among others, that the employer instituted a 
greater increase than it had offered the union and that 
it did so without consulting the union.”? (Emphasis in 
original). 

2. The Company Had a Right to Grant the Wage Increase to Continue 

Its Business Despite the Strike. 

In this case one of the circumstances which must be con- 
sidered, although ignored by the Board, is the fact that the 
Company’s plant was struck and the Union engaged in a 
persistent course of unlawful mass picketing and violence 
designed to prevent nonstrikers and others from working 
for the Company. 

The Company had a right to protect and continue its busi- 
ness by filling the jobs left vacant by the strikers. And it 
was not required to bargain with the Union over the em- 
ployment terms of the nonsirikers and replacements who 
filled them. NDRB v. Mackay Radio & Telegraph Co., 304 
U.S. 333, 345; NLRB v. Potlatch Forests, Inc., 189 F. 2d 82 
(9th Cir. 1951) ; Pacific Gamble Robinson Co. v. NLRB, 186 
F. 2d 106 (6th Cir. 1950); NLRB v. Lewin-Mathes Co., 285 
F. 2d 329 (7th Cir. 1960); Celanese Corp. of America, 95 
NLRB 664, 667; The Texas Company, 93 NLRB 1358, 1362. 

In the Potlatch case, supra, the Court reversed a finding 
that the employer unlawfully had discriminated by granting 
replacements superseniority over strikers. The Court 
held: 


‘<The only evidence to support such a finding is the con- 
clusion that Potlatch must have realized the inevitable 
consequences of the policy. Such a conclusion is not 
enough to support the finding of a discriminatory mo- 
tive where the conduct complained of is consistent with 
the legitimate exercise of the employer’s ‘right to pro- 
tect and continue his busimess by supplying places left 
vacant by strikers.’ National Labor Relations Board 
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v. Mackay Radio & Telegraph Co., 1938, 304 U. S. 333, 
345 . . . Reasonable ‘discrimination’ in the exercise of 
this right is justified by the employer’s legitimate in- 
terest ...”’ 

s ° * * * s & * . 


‘*In the instant case, therefore, the ‘discrimination’ 
between replacements and strikers is not an unfair la- 
bor practice despite a tendency to discourage union ac- 
tivities, because the benefit conferred upon the replace- 
ments is a benefit reasonably appropriate for the em- 
ployer to confer in attempting ‘to protect and continue 
his business by supplying places left vacant by strik- 
ers.’ Hence, we think the specific question posed here 
has been answered by the Supreme Court by recogniz- 
ing that an employer attempting to fill a number of 
positions must be able to offer a substantial degree of 
security (as well as attractive wages), and that an em- 
ployer may properly assure the replacements that 
‘their places might be permanent.’ ...’? (189 F. 2d 86). 


The principle enunciated in the Potlatch case is applicable 
here. Effectuation of the three-cent wage increase was con- 
sistent with the Company’s exercise of its right to continue 
its business, and the benefit conferred upon the nonstrikers 
and replacements was reasonably appropriate for that pur- 
pose. 

See also Case No. SR-494, June 23, 1960, in which it was 
charged that the employer unlawfully granted benefits to 
nonstrikers. The NLRB General Counsel refused to issue 
a complaint, stating: 

“It was established that the strikers had engaged in 
serious picket line violence on several occasions, and 
the company granted a wage increase and minor fringe 
benefits to nonstrikers to compensate them for coping 


with the difficulties created by the strike and attendant 
violence....’? 46 LRRM 1258, 1254. 


Pacific Gamble Robinson Co. v. NLRB, supra, also is 
squarely in point. There the Board held that during a 
strike the employer had refused to bargain “‘by bypassing 
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the Union and individually offering old and new employees 

a higher wage rate than it had offered the Union, as the 

exclusive statutory representative; ...’’ (186 F. 2d at 108). 
Rejecting that finding the Court held, 


‘““There is no requirement of law that the employer who 
rightfully hires replacements to continue his business 
after a strike should offer the replacements the same 
108) which has been offered the union.’’ (186 F.2d at 
109). 


And in NLRB v. Lewin-Mathes Co., supra, the Court held 
that the employer lawfully granted nonstrikers a twenty 
cent an hour wage increase and superseniority, without any 
prior notice to or consultation with the union.” 


3. The Three Cent Wage Increase Was Not More Than the Company 
Had Offered to the Union. 

In addition to the foregoing there is another line of cases 
which establishes the lawfulness of the three cent wage in- 
crease. NLRB v. Crompton-Highland Mills, Inc., 337 U.S. 
217; NLRB v. Bradley Washfountain Co., 192 F. 2d 144 
(7th Cir. 1951) ; NLRB v. Hart Cotton Mills, Inc., 190 F. 2d 
964 (4th Cir. 1951); NLRB v. Intracoastal Terminal, Inc., 
— F. 2d —— (5th Cir. 1961), 47 LRRM 2629; NLRB v. 
United Brass Works, Inc., 287 F. 2d 689 (4th Cir. 1961) ; 
W. W. Cross & Company, Inc., 77 NLRB 1162, 1165-1166; 
Exposition Cotton Mills Co., 76 NLRB 1289, 1291-1292. 

The Supreme Court in the Crompton-Highland Mills case, 
supra, held that a unilateral wage increase much larger 
than that which had been offered to the union was one of 
the factors which showed bad faith bargaining. However, 
it clearly indicated that an increase not greater than that 
offered would not support such an inference, stating: 


‘¢We do not here have a unilateral grant of an in- 
crease in pay made by an employer after the same pro- 


28¥From $2.32%% per hour to $2.52%4. See Lewin-Mathes Company, 126 
NLBB p. 949. 
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posal has been made by the employer in the course of 
collective bargaining but has been left unaccepted or 
even rejected in those negotiations. Such a grant 
might well carry no disparagement of the collective 
bargaining proceedings. Instead of being regarded as. 
an unfair labor practice, it might be welcomed by the 
bargaining representative, without prejudice to the 
rest of the negotiations....” (337 U.S. at 224, 295). 


In the Intracoastal Terminal case, supra, the Board held 
that the employer had violated Section 8(a) (5) and (1) by 
unilaterally reducing overtime work and changing work 
schedules without notice to or consultation with the union. 
The Court, after noting that the action was “reasonably 
comprehended”? within the employer’s earlier proposals, 
reversed the Board. (47 LRRM at 2632). 

The following from the Hart Cotton Mills case, supra, is 
directly pertinent: 


“‘The Examiner contends that the Company’s adver- 
tisements of May 24 and September 13 offered to the 
individual strikers better conditions if they would re- 
turn to work than the Company had offered to the 
Union in respect to vacation pay, the third shift pre- 
mium, holidays and the pieceworkers’ guarantee. The 
comment is correct with regard to some details at the 
time that the advertisements appeared but it does not 
present a fair picture of the whole situation. The bar- 
gaining between the Company and the Union was still 
going on and the terms offered the strikers did not dif- 
fer from those submitted to the Union at subsequent 
conferences. Moreover, the terms offered the Union 
did not differ greatly from those actually enjoyed by 
the employees when the strike occurred. ... But it must 
be remembered that the Union was engaged in a cam- 
paign to discredit the Company in the eyes of the strik- 
ers and of the general public and was apparently giving 
its support to the unlawful conduct of the strikers. It 
is in this setting that the conduct of the Company 
should be appraised and it should not be adjudged 
guilty of unfair labor practice if, in the course of pub- 
lic debate, conducted in a tense and confusing situation, 
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it may have overstated its case in some detail.”’ (190 
F. 2d p. 973). 


In NLRB v. United Brass Works, Inc., 287 F. 2d 689 (4th 
Cir. 1961) the Court held (p. 697) that it was not a violation 
of Secs. 8(a) (1) or 8(a) (5), ‘‘ ‘Inconsistent with the prin- 
ciples of collective bargaining,’ or a ‘disparagement of the 
collective bargaining proceedings’ ’’ for an employer, after 
a strike, to grant merit pay increases on the same basis that 
it had insisted on during negotiations. 

In Case No. F-591, September 1, 1958, the General Coun- 
sel refused to issue a Section 8(a (5) and (1) complaint un- 
der these circumstances: 


**Tn contract negotiations, the company and the union 
reached agreement on all issues except union security, 
group insurance, and wage rates. Although the com- 
pany made several concessions on insurance and of- 
fered a ten cents per hour wage increase, it refused to 
agree to any type of union security clause. The union 
rejected the wage offer, and when negotiations reached 
an impasse, called a strike. One week later, the com- 
pany put its wage offer into effect, and hired perma- 
nent replacements for all employees who remained on 
strike. The company continued to meet with the union 
in an effort to agree upon a contract, but the parties 
were unable to resolve their differences.’? (42 LRRM 
at 1455, 1456). 


See also Case No. F-562, August 21, 1958, 42 LRRM 1440; 
Case No. K-85, October 20, 1955, 37 LRRM 1078. 


4. The Company Did Not Put In Effect Better Terms Than It Had 
Offered to the Union. 

The Board, and Examiner, attempt to avoid the thrust of 
the cases by assuming that the Company placed in effect 
better terms than it offered the Union, which ignores the 
evidence. (J.A.39). 

After the expiration of the 1953 contract, on March 1, 
1954, the Company continued to operate with the same con- 
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ditions which had prevailed prior to that time. Following 
the strike it continued this policy to the extent possible un- 
der the circumstances of the strike. The three-cent increase 
was the only change. 

The Board ignores the Examiner’s findings and the evi- 
dence that the contract changes proposed by the Company 
were changes to clarify portions of the contract where there 
had been disagreement during the year. (J.A. 162; Tr. 
3565-3566, J.A. 1112-1113; Tr. 203-204, J.A. 422-493; Tr. 
575, J.A. 476; Tr. 1067, J.A. 602-603). 

The Company had made it abundantly clear that if its 
offer to renew the old contract were accepted, it would still 
adhere to its original interpretation. (Tr. 3584, J.A. 1123). 

Kitzman (the Union’s regional director) understood and 
had pointed out that the two proposals (the old contract 
and the Company’s new proposal) were in essence the same, 
one being a clarification of the other. (Tr. 575, J.A. 476). 

The Board arrives at its conclusion only on the unwar- 
ranted assumption that what the Company left in effect was 
the old contract, with the union’s interpretation of it—an 
interpretation which it had contested throughout the year 
and was still refusing to accept. _ 

The evidence shows that what the Company left in effect 
was the old contract with its interpretation of it—an inter- 
pretation that was the same as the clarification changes that 
it had proposed to the Union. 

The Company put into effect only part of the offer which 
it made to the Union, not more than its offer to the Union 
as was condemned in Crompton-Highland Mills, supra. 


5. The Authorities Cited By the Board Do Not Support Its Conclusions. 


Implicit in the Board’s decision is the proposition that 
even though an impasse has been reached an employer may 
not take unilateral action unless such action encompasses 
the exact proposal rejected by the Union. 

Neither law nor reason supports the proposition ad- 
vanced by the Board. There is manifestly no derogation to 
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the bargaining process where unilateral action taken en- 
compasses putting in effect less than has been offered to and 
rejected by a union, particularly where the employer con- 
tinues to bargain on all subjects and makes further con- 
cessions. 

The authorities cited in the Board’s Brief (p- 70) are not 
in point and do not support its position. In each case the 
principal conduct condemned was the Company’s refusal to 
recognize and/or bargain with the certified bargaining 
agent. 

In Medo Photo Supply Corp. v. NLEB, 321 U.S. 678, the 
employer negotiated independently with a group of em- 
ployees and agreed to grant a wage increase in return for a 
repudiation of the union. May Department Stores Corp. v. 
NLEB, 326 U.S. 376, involved a situation where the em- 
ployer completely refused to recognize and bargain with the 
Board certified union. 

The companies in the cases of NLRB v. Proof Company, 
942 F. 2a 560, 561 (7th Cir. 1957) and Carpinteria Lemon 
‘Ass'n, v. NLRB, 240 F. 2d 554, 556 (9th Cir. 1956), cert. 
den., 354 U.S. 909, refused to negotiate with the certified 
union on the ground that the employees had repudiated 
their bargaining agent and then instituted unilateral 
changes. 

In NLRB v. Dealers Engine Rebuilders, 199 F. 2d 249, 
251-252 (8th Cir. 1952), the company refused the union’s 
demands for a general wage increase and then over the 
union’s objections granted unilaterally numerous individual 
merit increases. 

In NLEB v. J. H. Allison Co., 165 F. 2d 766, 767-768 (6th 
Cir. 1948), the company flatly refused to bargain with the 
union on merit increases, maintaining that they were not 
a proper subject of collective bargaining. 

The case of NLRB v. J. H. Rutter-Rex M; fg. Co., 245 F. 
2d 594, 595 (5th Cir. 1957) involved a situation where the 
employer unlawfully refused to bargain with the union at 
all times after it called a strike and further stated that it 
would not sign a contract with the union. 
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In Great Southern Trucking Co. v. NLRB, 127 F. 2d 180, 
185-186 (4th Cir. 1942) cert. den., 317 U.S. 652, the Court 
held that the ‘‘crux’’ of the case was the refusal of the com- 
pany to delegate anyone with authority to meet with the 
union. 


B. The Board Finding That the Three Cent Increase Was Placed 
In Effect on June 1, 1954, Denied the Company Due Process 
of Law 


1. There Was No Issue As to the Date of the Three Cent Wage Increase 
And This Matter Was Never Litigated. 
The pleading presented no issue regarding the date the 
wage increase was put in effect. The complaint alleged 
that— 


“On or about April 5, 1954, the Respondent put into 
effect a wage increase without any negotiation with, 
consultation with or notice to the Union....” (J.A. 35, 
36; G.C. Ex. 1-L, J 9(a), J.-A. 1934-1935). 


Despite several amendments to the complaint during the 
original hearing this allegation was left unchanged and, as 
the Board concedes, the Company in verified answers ad- 
mitted that the wage increase was placed in effect on April 
5, 1954. (J.A. 35; G.C. Ex. 1-LLL, 7, J.-A. 1971; G.C. Ex. 
1-P, 7 6, J.A. 1950-1951). 

The Board rules provide— 


‘All allegations in the complaint, if no answer is filed, 
or any allegation in the complaint not specifically de- 
nied, or explained in an answer filed, unless the re- 
spondent shall state in the answer that he is without 
knowledge, shall be deemed to be admitted to be true 
and shall be so found by the Board, unless good cause 
to the contrary is shown.”’ * 


Because the Company relied on the complaint and the 
Board Rule, which defined the issues the Company was 
faced with litigating, there was no specific evidence intro- 


2929 C.F.B. § 102.20 NLRB Bules & Regulations, Series 8, page 4. 
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duced to establish the date of the wage increase, which had 
been established by the pleadings. 

Manifestly, there was no reason for the Company to liti- 
gate the question whether it had effectuated a wage increase 
on June 1, 1954, in violation of the Act, because the Com- 
pany was not apprised that such issue existed. 

Even after the close of the original hearing, all parties 
proceeded on the basis that the pleading established that 
the wage increase had been made on April 5, 1954. The 
Union in its brief to the Examiner stated— 

“Nevertheless Respondent on April 5, 1954, the first 
day of the strike, put into effect a 03 per hour wage 
increase which it didn’t even bother to inform the Union 


of. G.C. Ex. 1-P; Tr. 733.”’ (Brief of Charging Party 
Before Trial Examiner, April 20, 1957, p. 15). 


Counsel for the General Counsel in its brief to the 
Examiner stated— 


‘On April 5, Respondent unilaterally oe a 3¢ 


wage increase to the employees in the unit (G.C. Ex. 
1-P).”? (Brief to Trial Examiner on Behalf of Coun- 
sel for the General Counsel, April 19, 1957, p. 55). 


In this connection Consolidated Edison Co. v. NLRB, 305 
US. 197, is directly in point. In that case, the com- 
pany and the union challenged the validity of a Board Order 
on the ground that it encompassed findings which were not 
litigated before the Board. The Court concluded that the 
record supported that contention. 

In the instant case the complaint was never amended— 
the question of the date of the increase was never litigated 
—all parties based their briefs on the fact that the date 
was April 5, 1954, as established by the pleadings. Neither 
General Counsel nor Counsel for the Union ever advanced 
the contention that the Company deliberately had timed a 
wage increase to prejudice the negotiations which com- 
menced at the beginning of June 1954. The Examiner 
selected that date and, in effect, amended the complaint 
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without affording the Company any opportunity to present 
evidence on the issue he created. 

There is no warrant for the Board’s approval of the 
Examiner’s volunteered findings which are supported by 
neither a charge or complaint, nor by the evidence. In 
NLIBB v. Fulton Bag and Cotton Mills, 175 F. 2d 675, 677 
(5th Cir. 1949), the Court, criticizing this type of procedure, 
stated— 


“Finally, as to the gratuitous, the volunteered jind- 
ings of examiner and board, without charge or com- 
plaint to support them, . . . we find no warrant in the 
statute, none in the elementary conceptions of proced- 
ural justice for them. It is true that no consequences 
were visited upon respondent as a result of these find- 
ings, no doubt because it was clearly seen that to pun- 
ish, as well as to condemn, without a charge and a hear- 
ing on the charge would be shocking to fundamental 
conceptions of justice.’’ 


Here severe consequences were visited on the company 
and it was punished as well as condemned on volunteered 
findings without charge or complaint to support them. 

The Board elsewhere finds that it would be ‘‘unconscion- 
able’’ to base findings on a matter which (although evi- 
dence was received for other purposes) ‘‘was not litigated’? 
(J.A. 61, fn. 61) and elsewhere properly refuses to make 
findings on violations not alleged (J.A. 28, fn. 26) and not 
alleged or litigated (J.A. 51, fn. 50). 

The Board also rejects evidence (apparently including 
evidence proffered by the Company) on the ground that it 
was “not relevant to the issues as framed.” (J.A. 18, fn. 
13). 

The Board’s approval of the Examiner’s gratuitous 
and volunteered findings, its rejection of the pleadings 
establishing April 5 as the date of the increase, has denied 
the Company ‘‘those fundamental requirements of fairness 
which are of the essence of due process in a proceeding of a 
jadicial nature.’’ Morgan v. United States, 304 U.S. 1, 19. 
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Although the Board professes to rely on certain testi- 
mony of Company officials during the course of the hearing 
to support its inference that the wage increase was put 
into effect June 1 and not April 5 as established by the 
pleading, it is important to note that the Board, in referring 
to this testimony, finds only that it “indicates that the wage 
increase was given sometime after April 5.’’ (J.A. 36). 

In this connection Kohler’s testimony cited by the Board 
(J.A. 36) is, we submit, tantamount to the statement in the 
Board Field Examiner’s report, that although the wage 
increase was put in effect on April 5, 1954, ‘‘This, of 
course, meant nothing until such time as employees re- 
ported for work.’’ (G.C. Ex. 157-A; J.A. 2154). 

As to Conger’s testimony, on which the Board professes 
to rely, Conger testified, ‘‘I do not recall the exact date we 
actually put it into effect....” (J.A. 36). 

This testimony did not suffice to place in issue any allega- 
tion that the Company had violated the Act by granting a 
wage increase on June 1, 1954 to prejudice negotiations 
which were resuming, or to give the Company any notice 
that such a claim would be made. 

See NLRB v. Kanmak Mills, 200 F. 2d 542 (3d Cir. 1952), 
holding that the testimony of a respondent’s witness did 
not justify the Board’s finding of a violation which was not 
alleged in the complaint. 

Both General Counsel and Respondent’s counsel agreed 
that the evidence did not establish any date when the in- 
crease was put into effect. (J.A.171). 

Significantly, although the Examiner speculates that the 
increase was put into effect on or about June 1, he lists this 
finding under the heading “The wage increase of April 5” 
(J.A. 170)—tacit recognition that the wage increase was in 
fact put into effect April 5. 

The Examiner and the Board recognized that the evi- 
dence did not establish the date when the wage increase was 
put in effect (J.A. 171; J.A. 36) and proceeded to fix a date 
by speculation. 
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The Board also relies on an inconclusive colloquy with 
Conger which took place during the oral argument, months 
after the close of the original hearing. (J.A. 36-37). 

When the colloquy ended the Examiner commented— 


‘‘ After all, it is pretty much of a matter in view of the 
record, and admission of counsel here, it is a matter of 
pulling a date out of the hat.’’ (Tr. 19468; J.A. 1889). 


To properly charge the Company with putting a preju- 
dicial wage increase into effect on June 1, 1954, the com- 
plaint should have been amended to give the Company 
notice of the new charge. Consolidated Edison Co. v. 
NLRB, supra. Instead, the Examiner, with the approval 
of the Board, improperly used the Intermediate Report as 
a medium for amending the complaint and for finding the 
Company guilty of a statutory violation without giving it 
any opportunity to litigate the new charge. NLRB v. Kan- 
mak Mills, supra. 

The Board’s finding that the Company violated the Act 
by making a wage increase on June 1, 1954, (and not on 
April 5, 1954, as alleged in the complaint and admitted by 
answer) and all the erroneous conclusions flowing therefrom 
has denied the Company due process of law. NZRB v. 
Bradley Washfountain Co., 192 F. 2d 144, 149 (7th Cir. 
1951); NLRB v. Fulton Bag & Cotton Mills, 175 F. 2d 675, 
677 (5th Cir. 1949) ; NLRB v. Reliable Newspaper Delivery, 
Inc., 187 F. 2d 547, 550 n. 4 (3d Cir. 1951). 

As stated in the Bradley Washfountain case, supra— 


“Of course anyone charged with violations of the law 
is entitled to know specifically what complaint he must 
meet and to have a hearing upon the issue presented, 
... There is a denial of procedural due process of law 
when the issues are not clearly defined and the employ- 
er is not fully advised of them. Consolidated Edison 
Company of New York v. NLRB, 305 U.S. 197, ...” 
(192 F. 2d at 149). 
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Neither the evidence nor the colloquies justifies finding 
the Company guilty of a violation with which it was never 
charged, or given opportunity to defend, concededly on the 
basis of ‘‘pulling a date out of the hat.’’ 


2. The Lack of Due Process Was Compounded When the Company, on 
Timely Application, Was Refused An Opportunity to Show the 
True Date of the Increase 

After the Intermediate Report had given it the first notice 
that it was charged with making the increase effective June 
1 to prejudice negotiations, but before the Board’s decision, 
the Company filed a motion with the Board to re-open the 
record to permit it to introduce evidence to establish that 
the date of the increase was April 5, 1954. The Board de- 
nied the Company’s motion relating to the date of the 3 
cent increase, (J.A. 38, fn. 37; G.C. Ex. 1-QQQQQ, J.A. 
2019) although it re-opened the case in other respects and 
granted General Counsel’s motion to amend the complaint 
in other respects. (J.A. 60). 

The Company then moved for reconsideration by the 
Board (G.C. Ex. 1-SSSSS; J.A. 2022) and the Board denied 
this. (J.A. 38, fn. 37; G.C. Ex. 1-UUUUU"). 

During the re-opened hearing the Company sought to 
submit an offer of proof on the date the wage increase was 
put in effect but the Examiner denied the Company’s offer. 
(J.A. 38, fn. 37; Tr. 19772-19773). 

The Board’s further refusal to allow the Company, noti- 
fied for the first time by the Intermediate Report that it was 
charged with violating the Act by reason of an alleged 
wage increase on June 1, 1954, to present evidence to rebut 
that charge, was arbitrary and denied the Company due 
process of law. Consolidated Edison Co. v. NLRB, supra. 
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3. That the Examiner and the Board Might Have Reached No Different 
Conclusion Had Due Process of Law Been Followed Does Not 
Rectify the Error 

The Board and the Examiner seek to negate the lack of 
due process by a claim that their decision would have been 
the same had the Company been granted due process, 

It is well settled law that lack of due process is not recti- 
fied by a claim that it did not affect the ultimate decision. 
In NLRB v. Burns ¢ Gillespie, 207 F. 2a 434, 436 (8th Cir. 
1953), (quoting from Donnelly Garment Co. v. NIRB, 123 
F, 2d 215, 224 (8th Cir. 1941)), the Court stated— 


“ «That a refusal by an administrative agency such as 
the National Labor Relations Board to receive and con- 
sider competent and material evidence offered by a 
party to a proceeding before it, amounts to a denial of 
due process is not open to debate. * * * That the Board 
would or might have reached no different conclusion 
had the rejected evidence been received, is entirely be- 
side the point. The truth is that a controversy tried 
before a court or before an administrative agency is not 
ripe for decision until all competent and material evi- 
dence proffered by the parties has been received and 
considered. See National Labor Relations Board v. 
Thompson Products, Inc., 6 Cir., 97 F. 24 13, 15; Foote 
Bros. Gear & Machine Corp. v. National Labor Rela- 
tions Board, 7 Cir., 114 F. 2d 611, 621’. 


Farthermore, the Board’s decision makes clear that the 
lack of due process did prejudice the Company. 

The Board hangs its whole speculation of intentional bad 
faith by the Company on the specific date of June 1 and its 
conclusion therefrom that the Company put the wage in- 
crease into effect for the deliberate purpose of prejudicing 
negotiations. 

Such statements as— 

**, . . under circumstances calculated to minimize or 


deny the effectiveness of the bargaining representative 
constitutes action indicating bad faith.” (J.A. 32). 
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“Here the wage increase was given on or about the 
very time that the parties were renewing negotiations.’’ 
(J.A. 38). 

“To secretly and unilaterally grant the wage increase 
at that moment was manifestly inconsistent with good- 
faith collective bargaining. It disparaged the Union as 
the bargaining representative of Respondent’s employ- 
ees at a critical time when the plant was reopening 
and when the parties were resuming negotiations. 
(J.A- 39). 

‘In these circumstances [assuming date of June 1], 
the Respondent must have reasonably understood that 
39) actions tendered to undermine the Union.”’ (J.A. 
39). 


These findings manifestly would be impossible if the cor- 
rect date of April 5 had been found. That date was not 
only nearly two months before negotiations resumed, but at 
a time when, as the Board found, the Company was under 
no duty to bargain because of the Union’s illegal conduct. 
(J.A. 11, fn. 5; J.A. 35, fn. 34; J.A. 182-183). 


The entire charge of bad faith with which the Board seeks 
to negate the fact that the negotiations in June proceeded 
with all the indicia of good faith—concessions, counter pro- 
posals, and changes on major as well as on minor issues 
(J.-A. 198) which brought the differences ‘‘close to solu- 
tion’’ (J.A. 361)—is hung on the erroneous finding that the 
date of the increase was June 1. 


C. The Record as a Whole Shows That the Company Bargained 
In Good Faith During the June Negotiations 

During the June negotiations (carried on almost daily 
from June 1 to 25), as the Examiner concluded, ‘‘substan- 
tial progress was made toward reaching an agreement”’ 
(J.A. 187), and the differences between the parties “were 
close to solution.” (J.A. 361). 

The Examiner found that the Company made compro- 
mises and concessions and proposed improvements over the 
1953 contract during June in relation to four out of the 
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seven major issues, i.e. seniority (J.A. 157), insurance (J.A. 
157), pensions (J.A. 158), 4% paid lunch time in the enamel 
shop (J.A. 161). 

The Examiner found that Burkart’s summary of negotia- 
tions showed that as late as June 20 the Union was still 
proposing a standard Union Shop clause (J.A. 165), and 
that the Company’s adamancy on the union security issue 
did not establish a lack of good faith bargaining (J.A. 166). 

The Board adopted the Examiner’s finding that on the 
disputed points at issue the Company’s arguments and po- 
sition were legitimate, and in the main reasonable (J.A. 19; 
J.A. 146). 

The Examiner finds that—apart from the three cent wage 

increase ‘‘the negotiations proceeded in June with the in- 
dicia of good faith, i.e., with concessions, counter-proposals, 
and changes on major as well as on minor issues’”’ (J.A. 
198). 
Accordingly, the evidence and the Examiner’s own find- 
ings of fact compel the conclusion the Company bargained 
in good faith and that the June 1954 negotiations failed de- 
spite the Company’s bona fide attempt to negotiate an 
agreement because the parties were unable to reconcile their 
differences on a number of issues. 


1. Regardless of Contract Provisions the Union Was At No Time Willing 
To Accept a Three Cent Wage Increase 

The conclusion that the Company violated the Act by fail- 
ing to offer the 1953 contract plus the three cent wage in- 
crease erroneously assumes that it was solely the duty of 
the Company to initiate offers of settlement and that the 
Union had no corresponding duty to offer proposals which 
might be acceptable to it, or to try to break any existing 
impasse. 

On that basis the Board and the Examiner speculate that 
a Company offer of three cents and the old contract “would 
have effectively broken any impasse that might therefore 
have existed.’’ (J.A. 32). 
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This speculation is contrary to all the evidence. 

As the Union’s chief negotiator, Burkart, testified, the 
Union never offered to take the old contract plus three 
cents. (Tr. 13, 159; J.A. 1557). 

If such a proposal would have broken the impasse, it was 
as much the duty of the Union to offer it as it was the 
Company’s. 

The reason that the Union made no such offer is clear on 
the record. The Union was not willing to accept any such 
settlement and such a proposal would not have broken the 
impasse. 

The Union was demanding twenty cents per hour plus an 
additional ten cent per hour for ‘‘skilled workers.”’ (G.C. 
Ex. 168°).*° 

In addition, the Union was demanding substantial chang- 
es in the contract plus wholesale expansion of fringe bene- 
fits. (G.C. Exs. 2%, 11*, 13°; J.A. 156-168). 

It cannot be concluded that the Union was bargaining for 
three cents and the old contract when all the evidence shows 
that it was bargaining for substantially more than three 
cents and for a materially changed contract. Contrary to 
any inference that three cents and the old contract might 
have been acceptable, the Union was taking the position that 
it would ‘‘break the union’? to accept the old contract (Tr. 
761, J.A. 552), and that it had to have some improvements 
in the old contract. (Tr. 1124, J.A. 628). 

Local Union President Graskamp testified and the Ex- 
aminer found that wages were a ‘‘minor part” of the dis- 
agreement (J.A.170). 

Yet this ‘‘minor part’’ of the disagreement is found by 
the Examiner and the Board to have prejudiced the entire 
negotiations, ignoring the fact that in June the negotiations 


30In August the Union revised its demands—not to three cents—but to ten 
cents and five cents retroactive to March 1, 1954. (J.A. 371). 

And when in July-August, 1955 the Company increased its wage offer five 
cents plus an additional five cents for non-incentive workers the Union per- 
emptorily rejected it. (J.A. 208). 
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were ‘‘close to solution’’ (J.A. 361) due to substantial con- 
cessions by the Company on major issues (J.A. 187). 

The Board’s finding that the Company was not acting in 
good faith in effect concludes that the Company was not 
making a bona fide attempt to reach an agreement because 
it did not place on the bargaining table a proposition which 
was of no interest to the Union and obviously would not 
have advanced the negotiations toward an agreement. 

An employer is not required to make an offer or to do an 
act which would clearly be futile. 


*‘The doing of a useless and futile thing is no more re- 
quired in collective bargaining between an employer 
and a labor union than in other activities.”” (NLRB 
v. Florida Citrus Canners Co-op., 288 F. 2d 630, 632 
(5th Cir. 1961). 


2. The Union Claimed Credit for the Three Cent Wage Increase. 


The Board conjectures, on no evidence, that putting the 
wage increase into effect ‘‘effectually prevented the Union 
from obtaining either credit or award for the increase ac- 
tually put into effect.”’ (J.A. 32).' 

There could not have been anyone concerned who did not 
know (1) that the Company’s three cent offer was a result 
of bargaining with the Union, and (2) that the Union was 
not satisfied but was demanding a still larger increase. 

In a radio broadcast made by Burkart June 12, 1954 
(after the Union knew that the three cent wage increase 
was in effect, J.A. 171), claiming credit for the increase, he 
declared— 


“Incidentally, while we’re on the subject, I might say 
that many of the things which we have won in improve- 
ments in the contract to date, such as improvements in 
the seniority or recall rights for people laid off in the- 
Shell Division, the lengthening of the period of recall 
rights for people laid off in the plant itself up to 21%4 
years, an improvement in the job promotion clause, the 
fact that sick leaves will now be subject to impartial 
medical investigations, and that the incentive standard 
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will be paid on rework of defective work which is not 
the fault of the employee, and even the little three cent 
wage wmcrease and the fact that the Company has now 
decided that they will do something more on past serv- 
ice credit for pensions and will fund them better than 
they have in the past, and that they have offered to 
make some improvements in the insurance plan. . .’’ 
(Co. Ex. 80-A-106-108, J.A. 2197-2198). 


The law is well settled that where a union does not pro- 
test an employer’s unilateral action it is deemed to have 
acquiesced therein, and that such conduct by an employer 
is not a refusal to bargain. The Frohman Mfg. Co., Inc., 
107 NLRB 1308, 1314; Allis-Chalmers Mfg. Co., 106 NLRB 
939, 949; White Motor Company, 111 NLRB 1272, 1285- 
1286; NZRB v. Landis Tool Co., 193 F. 2d 279, 281 (3d Cir. 
1952). 


3. The Record Shows That the Company Did Not Attempt to Freeze 
Any Bargainable Subject. 

Also inherent in the Board’s position that the Company 
was denying the three cent wage increase to the Union ‘‘un- 
less they accepted certain conditions less advantageous than 
those prevailing” (Brief, p. 17) is the assumption that to 
receive the three cent increase the Union had to accept other 
conditions less advantageous than those which had existed 
under the 1953 contract. 

The record compels a contrary conclusion. Throughout 
the June negotiations the Union was aware that the three- 
cent increase was on the bargaining table as an offer which 
the Company was ready to make part of any agreement 
negotiated whether such agreement took the form of the 
1953 contract or a substantially different contract as de- 
manded by the Union. This is evident from the radio 
broadcast made by Burkart on June 12, 1954, quoted supra 
p. 63. 

It is also significant that the testimony of the Company’s 
witnesses was consistent with Burkart’s statements and the 
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practicalities of the situation, viz., that having placed the 
three cents on the bargaining table the Company could not 
as a practical matter withdraw it. (Conger, Tr. 2586, 2587, 
J.A. 1124, 1125; Hammer, Tr. 4906, J.A. 1366, 1367). 

The record shows that the Company’s action did not have 
the purpose or effect of freezing any bargainable subject or 
preventing further bargaining. 


4. The Board's Decision Conditions the Right of An Employer to Take 
Unilateral Action On An Impossibility. 

The Examiner finds the principal differences between the 
old contract and the Company’s proposals were on arbitra- 
tion and seniority,*' and that the differences on arbitration 
were ‘‘crucial.’’ (J.A.176). 

According to the Examiner’s and the Board’s rationale 
the Company was required to put its proposals on this 
‘‘erucial’? subject into effect to lawfully put the three cent 
wage offer into effect. 

It was a manifest impossibility to put arbitration provi- 
sions (of either the old contract or the Company’s propos- 
als) into effect when there was no contract to arbitrate. 

The employer’s right under the Crompton-Highland Mills 
rule to put into effect a wage increase of not more than it 
has offered the union cannot be negated by conditioning it 
upon the performance of an impossibility, i.e., putting arbi- 
tration provisions in effect when there is no contract to 
arbitrate. 


31 Seniority for all employees would obviously be governed by the contract 
ultimately arrived at. There is no evidence that any nonstriker gained even a 
temporary advantage due to seniority during the strike. Obviously, seniority, 
as a practical matter, could not function normally during the strike. 
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VI. THE BOARD CONCLUSIONS CONCERNING THE SHELL DE- 
PARTMENT EMPLOYEES ARE ERRONEOUS 


A. The Board Erred By Finding That On July 1, 1954, the 
Company Violated Section 8(a) (8) and (1) of the Act 

The Board erred by adopting the Examiner’s conclusion 
that on July 1, 1954, the Company “discriminatorily dis- 
charged the 53 striking Shell Department employees... for 
the sole reason that they were on strike...’’ (J.A. 40-41; 
J.A. 182). 

There were no “‘discharges’’ on July 1, 1954. The em- 
ployment of the temporary Shell Department employees 
ended on June 30, 1954, pursuant to their original contract 
of employment, because the work they had been employed 
to perform terminated. The Company’s letter of July 1, 
1954 did not discharge them. A discharge is the termina- 
tion of an employment which otherwise would continue. 

Here the condition which ended the employment, viz., 
the termination of the Shell contract, occurred on June 30, 
1954. The Company’s letter was merely formal notice that 
because of this occurrence the employment was auto- 
matically terminated. 

Participation in the strike which lasted beyond the fixed 
period of their employment did not extend their employ- 
ment beyond that period. Participation in a strike does 
not create for participants an employment relationship 
which otherwise would not exist. 

Accordingly, the finding that the Company violated Sec- 
tion 8(a)(3) and (1) reduces to a contention that because 
on July 1, 1954, the Company rehired nonstriking tempo- 
rary employees to fill permanent jobs vacated by strikers 
the Company was obliged by the Act to make the same offer 
to temporary employees who were engaging in the strike 
and were not then available for work. 

The Company had a right to offer such jobs to the non- 
strikers without also offering them to participants in the 
strike. NLRB v. Mackay Radio, 304 U.S. 333; Caldwell 
Packaging Co., 125 NLRB 495. 
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The Caldwell case is particularly pertinent. There some 
laid-off employees participated in a strike and some did not. 
During the strike the employer recalled the nonstrikers, 
but did not recall those engaging in the strike. The Exam- 
iner who decided the instant case held that the employer 
violated Section 8(a) (3). 

The Board reversed him, and held that there was no vio- 
lation of Section 8(a)(3). The Board ruled— 


‘“However, an employer is under no obligation to re- 
eall strikers during the pendency of their strike. 
like result must obtain where employees are laid off 
and thereafter participate in a strike and make com- 
mon cause with the strikers.’’ (125 NLRB at 497) 


B. The Company Had a Right to Employ the Nonstrikers to 
Protect and Continue Its Business 

The Company also had an unquestioned right to employ 
the nonstriking temporary employees in the exercise of its 
right to protect and continue its business, without discus- 
sion with or agreement of the Union. NZRB v. Lewin- 
Mathes, NLRB v. Potlatch Forests, Inc. (discussed supra 
pp. 46-48). ; 

The evidence shows that the only basis on which the 
Company differentiated was the availability or unavail- 
ability for work at the time. This is not unlawful dis- 
crimination. 

The Examiner’s suggestion that the Company ‘‘could 
and should’’ have proposed to the Union that it consent to 
the replacement of striking employees by other striking 
employees (J.A. 181) is unrealistic in the face of Kitz- 
man’s warning ‘“‘I hope you will never go the route of 


32 Assuming arguendo that this was an unfair labor practice strike on July 
1, 1954, the result would not be changed. An employer may replace unfair 
labor practice strikers to operate vacated jobs during a strike. In such event, 
however, if strikers abandon the strixe and apply they must be reinstated even 
if replacements must be discharged. Cf. Mastro Plastics Corp. v. NLEB, 350 
U.S. 270 at 278; and cases cited inn. 9. In this case all of the ‘‘temporary’’ 
strike participants who abandoned the strike and applied were rehired, 
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32 Assuming arguendo that this was an unfair labor practice strike on July 
1, 1954, the result would not be changed. An employer may replace unfair 
labor practice strikers to operate vacated jobs during a strike. In such event, 
however, if strikers abandon the strike and apply they must be reinstated even 
if replacements must be discharged. Cf. Mastro Plastics Corp. v. NLEB, 350 
U8, 270 at 278; and cases cited inn. 9. In this case all of the ‘‘temporary’’ 
strike participants who abandoned the strike and applied were rehired, 
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soliciting employees because then the trouble will start.” 
(J.A. 189) 

“The doing of a useless and futile thing is no more 
required in collective bargaining between an employer and 
a labor union than in other activities.”’” NLRB v. Florida 
Citrus Canners Cooperative, 288 F. 2d 630, 632-633 (5th Cir. 
1961). 

Adoption of the Examiner’s thesis would create an 
anomaly. Essentially he argues that because the Com- 
pany transferred ‘‘temporary’’ nonstrikers who were avail- 
able for work the Company was obliged to make an offer 
to the ‘‘temporary’”’ participants in the strike who had 
indicated that they were not available for work. 

The jobs open were permanent jobs vacated by strikers. 
There is no claim, and under established law there could 
be none, that the Act required the Company to offer such 
jobs to striking ‘‘permanent” employees as a condition of 
offering them to the nonstriking ‘‘temporary’’ employees. 
Accordingly, the Board’s adoption of the Examiner’s con- 
clusion entails the proposition that vis-a-vis the perma- 
nent jobs vacated by strikers the Act placed the ‘‘tempo- 
rary” participants in the strike in a position more favor- 
able than that of the ‘‘permanent’’ employees engaged in 
the same strike. 

The Act guarantees employees the right not to engage 
in a strike (Section 7; 29 U.S.C. $157). Therefore, the 
adoption of the Examiner’s theory results in the further 
anomaly that because they exercised that right the Act 
imposed upon the right of the Company to rehire the non- 
striking ‘‘temporary’’ employees a condition not applicable 
to the hiring of strangers (viz. a similar offer to strike 
participants). 

Even under the Board’s theory the Company could have 
advised the nonstriking temporary employees that their 
employment was terminated, but that if they walked out 
the door and immediately walked back in and applied for 
employment they could be hired as strangers. 
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C. The Board Erred By Finding That After July 1, 1954, the 
Company Discriminatorily Failed to Offer Strike Partici- 
pants Reinstatement on the Same Basis as Nonstrikers. 


The Board also adopted the Examiner’s conclusion that 
after July 1, 1954, the Company violated Section 8(a) (3) 
and (1) because the Company ‘‘discriminatorily failed to 
offer them reinstatement on the same basis as those non- 
strikers similarly situated.’’ (J.A. 41; J.A. 182) 

In this respect the Examiner’s rationale (J.A. 180) is 
not clear. 

If the Examiner means that on and after July 1, 1954, 
the Company was under a continuing duty to make to the 
strike participants the same offer the Company had made 
to the nonstrikers on July 1, 1954, the matter is disposed 
of supra, pp. 66-68. No such duty existed on July 1, 1954, 
and therefore, none could continue to exist. 

However, the Examiner seems to find a separate viola- 
tion based upon the Company’s letter of November 22, 
1954, offering jobs in the reactivated Shell Department. To 
place this contention in perspective the following must be 
noted— 


(1) From June 30, 1954, until November the temporary 
Shell Department did not operate. There was no Govern- 
ment Shell contract. The Company had no Shell Depart- 
ment jobs to fill. 


(2) During that time other, permanent, departments 
were operating and to operate them the Company needed 
employees to fill permanent jobs vacated by strikers. The 
Company employed former temporary employees who 
abandoned the strike and applied for such jobs (J.A. 180). 


(3) In November the Government Shell contract was 
renewed and the Shell Department was reactivated. On 
November 22, 1954, the Company needed employees to fill 
temporary Shell Department jobs. 


(4) On November 22, 1954, the Company offered to rehire 
the ‘‘temporary” strike participants in the Shell Depart- 
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ment jobs on the same terms as their original employment. 
Some accepted such employment. 


(5) When the Shell Department again closed in May 
1955 they were offered, and accepted, jobs vacated by 
strikers in other departments. 

The Examiner’s conclusion that the Company’s letter of 
November 22, 1954, was unlawfully disparate rests on two 
bases— 


(1) That during the period from July 1, 1954, until 
November 1954 when no Shell Department was operating 
the Company rehired those who abandoned the strike and 
applied, to fill permanent jobs vacated by strikers. The 
Examiner neglects the fact that during the same period 
the strike participants who did not abandon the strike could 
have applied for similar jobs, and the record shows that 
all who applied were rehired. 


(2) That in November 1954 when the Shell Department 
agaim was operating and the Company needed employees 
for that work the Company offered such jobs to ‘‘tempo- 
rary’’ strike participants, who accepted them. 

As we have shown, the Act did not require the Company 
to make any offer to the strike participants. The Company 
lawfully could have offered the jobs vacated by strikers to 
new employees without making any offer to the strike 
participants (supra, pp. 66-68). Discrimination cannot be 
spelled out of the fact that when the Company again needed 
Shell Department employees the Company offered to rehire 
the strike participants on the same jobs they had occupied 
prior to the strike and they accepted them. 

There was no disparity of treatment by reason of the 
Company’s letter of November 22, 1954. 

Finally, the Examiner concluded that in May 1955 when 
the Shell Department again closed and the Company moved 
the employees who had accepted the offer of November 22, 
1954, into other jobs the Company discriminated against 
them by not granting them seniority back to the original 
date of their first temporary hiring. 
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The evidence does not support this finding. Witness 
Conger testified that when they were moved to other jobs 
their seniority, after 90 days, reverted ‘‘to the date of their 
hiring according to the terms of the old contract.’’ (Tr. 
3933, J.A. 1221). The reference was to the 1953 collective 
bargaining contract, which provided that employees trans- 
ferred from a temporary department ‘‘will have seniority 
from the date of their original hiring after three months 
in such permanent department.’’ (G.C. Ex. 2, Art. V, Sec. 
3°) This was also in accordance with the agreement 
reached with the Union in June 1954 (J.A. 178). 

The Examiner apparently relied on the testimony of the 
witness Ireland (Tr. 2432-2439, J.A. 869-873). However, 
the transcript plainly shows that Ireland was not testify- 
ing concerning the period following the shutdown of the 
Shell Department in May 1955. His testimony was limited 
to the period prior to that time. This is evident from the 
fact that it was based upon a document (G.C. Ex. 118*) 
prepared in January, 1955 (Tr. 2434-2435, J.A. 871-872). 
His testimony is therefore not in conflict with the testi- 
mony of Conger, which the Examiner ignores. 

Accordingly, the evidence compels rejection of the find- 
ings made by the Examiner and Board. 


D. The Finding That in June 1954 the Company Violated Sec- 
tion 8(a) (5) and (1) Is Untenable 

The Board found ‘‘. . . in agreement with the Trial 
Examiner that in June Respondent violated Section 8(a) 
(5) and (1) of the Act by discharging the striking tempo- 
rary employees and by transferring the nonstrikers to 
other departments without notification to and without nego- 
tiation or consultation with the Union as their exclusive 
bargaining representative.’’ (J.A. 41; J.A. 182) 

The Examiner’s findings are confused and confusing. 
He starts with the observation that ‘‘Though the avail- 
ability of other jobs seemed apparent under all the circum- 
stances in the case, and though Respondent was entitled 
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(if not, indeed, required under the June agreements) to 
offer them to temporary employees, all that was required 
of it was to make the offer on a nondiscriminatory basis.” 
(J.A. 181) Apparently this means that the Company on 
July 1, 1954, through the Union, should have offered jobs 
vacated by the strikers to the temporary employees who 
on July 1, 1954, were participating in the strike because 
it retained nonstriking employees who had signified their 
availability for work. 

However, the significant point, neglected by the Exam- 
iner, is that the Act did not require the Company to make 
any job offer to those engaging in the strike. 

The Examiner then attempts to create a statutory duty 
to bargain with the Union by alleging that during the June 
negotiations ‘‘. . . Respondent gave no hint of its plan to 
transfer only the nonstrikers, thereby removing from the 
orbit of the bargaining negotiations a matter with which 
the Union as the statutory representative of all the em- 
ployees was directly concerned and on which it was en- 
titled to bargain.’? (J.A. 181) And ‘‘The absence of a 
specific request from the Union to bargain, to which Re- 
spondent points, does not avail Respondent since its orig- 
inal notice had indicated that all temporaries were to be 
released and since it concealed its intent to discriminate as 
between strikers and nonstrikers.’’ (J.A. 181; emphasis in 
original) 

There is a lack of any evidence to support his conclusion 
that during the June negotiations the Company concealed 
a plan to make such an offer on July 1, 1954, to the non- 
strikers. 

The Examiner’s conclusion necessarily assumes that 
throughout June the Company knew that the strike would 
continue beyond June 30. On the contrary, the evidence 
shows that during June the Company made numerous con- 
cessions in an attempt to reach an agreement with the 
Union and end the strike, concessions which Union witness 
Burkart characterized as the most important the Company 
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had made (J.A. 187), and continued its efforts to end the 
strike until June 29 when the Union’s contemporaneous 
campaign of violence and vandalism made further bargain- 
ing impossible (J.A. 45; J.A. 201). 

Under such circumstances the Company cannot be taxed 
with a refusal to bargain throughout June because on July 
1, 1954, it took action it was entitled to take to meet the 
exigency caused by the Union’s unlawful conduct and em- 
ployed the nonstrikers without offering jobs to the partici- 
pants in the strike. 

The Examiner’s finding that the Company violated Sec- 
tion 8(a) (5) is permeated by the same misconception which 
characterizes his finding that the Company violated Sec- 
tion 8(a) (3)—namely, that the Act prohibited the Company 
from filling jobs vacated by the strikers with the nonstrik- 
ing temporary employees unless the Company made the 
same offer of such jobs to the participants in the strike. 

It also ignores the fact that on July 1, 1954, as the Board 
and the Examiner found, the Company was under no duty 
to bargain with the Union on any subject because of the 
Union’s contemporaneous illegal conduct. 

The Union made no attempt after June 29, 1954 to bar- 
gain about the Shell Department situation although prior 
to the negotiating meeting of August 4, 1954 it had been 
furnished with the pertinent data regarding the Shell De- 
partment ‘‘transfers’’ and ‘‘releases’’ which it had osten- 
sibly sought for the purposes of collective bargaining. 

The law that where a union does not protest an employ- 
er’s unilateral action it is deemed to have acquiesced 
therein, and that such conduct by an employer is not a 
refusal to bargain, also is applicable here. The Frohman 
Manufacturing Co. Inc., 107 NLRB 1308, 1314; Allis-Chal- 
mers Manufacturing Company, 106 NLRB 939, 949; White 
Motor Company, 111 NLRB 1272, 1285-1286; NLRB v. 
Landis Tool Co., 193 F. 2d 279, 281 (3d Cir. 1952). 
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VIL. THE STRIKE WAS NOT PROLONGED BY ANY FAILURE TO 
BARGAIN IN AUGUST 1954 


The Board bases its conclusion on prolongation in Au- 
gust 1954 on the Company’s alleged ‘‘continued refusal’’ 
to bargain on the wage issue, i.e., the Company’s action in 
placin gthe 3 cent wage increase in effect. (J.A. 43) 

As we have shown previously (p. 29), if there ever was 
any issue as to the Company’s action in placing the 3 cent 
increase in effect it was dropped by the Union’s letter of 
August 10, 1954. 

This letter shows clearly that the Union was not willing 
to accept as little as 3 cents, regardless of what contract 
proposals accompanied it. It was demanding 10 cents plus 
5 cents per hour for ‘‘skilled workers” plus additional con- 
cessions on the other six major issues. (J.A. 371) 

The disagreement on these issues which caused the strike 
(J.A. 145; J.A. 360) persisted and caused the strike to 
continue. 

In addition, the Board seeks to buttress its finding with 
the conclusion that Kohler’s letter of August 13, 1954 
(J.A. 373), was a refusal to furnish information necessary 
for the negotiation of the wage inequity problem. (J.A. 43) 

The Board—following the Examiner—ignores the fact 
that the entire issue of inequities was settled and engages 
in a tortuous argument (J.A. 27-29), based on excising a 
portion of Conger’s testimony from its context, to show 
the contrary. 

Here again the Board ignores the Union’s own testimony 
which corroborates the testimony of Conger that the entire 
issue of inequities was settled in August. 

Burkart testified— 


Q. ‘And you did not list the adjustment of inequi- 
ties in the seven points you mentioned, did you?”’ 


28 Conger’s whole testimony (Tr. 4216-4217, J.-A. 1276-1277) was that the 
agreement was that a study committee was to be appointed to try to solve the 
question of inequities and that it was ‘¢qlso’’ agreed that ‘‘if we were unable 
to agree on the job content’? the Union’s stewards could check the job and 
call in an International representative. 


75 


A. ‘‘No, we were not aware of the fact that there 
was any disagreement on this point. We felt it was 
impossible to adjust inequities, when the plant is not 
operating, and we are not there on the scene, and we 
figured that would be adjusted by continuing to nego- 
tiate on inequities after we returned into the plant 
again, as we had attempted to do before the strike 
oceurred. It is not a point im dispute, so far as the set- 
tlement of the strike ts concerned at the present time.’’ 
(Tr. 758, J.A. 551) 


The undisputed testimony of record—both that of the 
Union and of the Company—shows that the entire matter 
of inequities was settled in August by the agreement on 
‘‘procedures’’ which the Union had requested in its letter 
of August 10. 

The Board ignores this testimony and bases its finding 
on speculation and conjecture. 

Although the Union’s bargaining spokesman was not 
aware that there was any remaining disagreement on in- 
equities, the Board, by a patent misinterpretation of Kohl- 
er’s letter of August 13, 1954, finds that there was dis- 
agreement and that the Company should have been aware 
of it. (J.A. 43; J.A. 153) 

That letter, inter alia, states— 


“In the contract last year the company agreed to a 
procedure intended to reduce the number of existing 
wage classifications and eliminate any inequities. This 
procedure did not function due to the union’s insistence 
on another general wage increase thinly disguised as 
an equity [sic] ** adjustment and on the union’s insist- 
ence that the company compile data not available and 
not necessary for bargaining.”’ (J.A. 374) 


Clearly, this portion of the letter refers—as it states— 
to the negotiations last year (1953), and not to the 1954 
negotiations. 

Under any rules of grammatical construction ‘‘this pro- 
cedure’’ which ‘‘did not function’’ relates to the procedure 


34 The printed record is erroneous—‘‘equity’’ should be ‘‘inequity.’’ 
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in the ‘‘contract last year,’’ not to any ‘‘procedure’’ during 
the 1954 bargaining sessions. 

The record is barren of any suggestion that the Union, 
in the 1954 negotiations, was insisting on ‘‘another general 
wage increase thinly disguised as an inequity adjust- 
ment.’? 35 

Kohler clearly is stating—not why the 1954 negotiations 
had reached an impasse—but why the procedure under 
‘‘the contract last year’? had not functioned. 

Kohler’s reference to data ‘‘not available and not neces- 
sary for bargaining” was plainly a reference to the Union’s 
demand in 1953 for written job descriptions and job stand- 
ards. 

The Board finds no difficulty in distinguishing between 
the written job descriptions which the Company did object 
to furnishing (J.A. 28) and the demand for earnings data 
which it never refused to furnish. But it ignores the plainly 
evident facts that Kohler’s letter refers to the written 
job descriptions, not to earnings. It also ignores Burkart’s 
testimony (supra, p. 74) as well as Conger’s that the entire 
subject of inequities was settled. 

The Board’s construction of the Kohler letter also 
ignores its own finding (J.A. 22-23) that on or about August 
8 the information for the Enamel Department was fur- 
nished to the Union. 

Thus, the Board’s findings have the Company simultane- 
ously furnishing and refusing to furnish the information. 

The Board ignores the portion of paragraph number 3 
of the Kohler letter which does refer to the 1954 negotia- 
tions. 

Kohler’s letter states— 


‘‘Karly in the negotiations, prior to the strike, the 
company expressed its willingness to establish pro- 


35 In 1953 the Union had tried to apply the inequity study provisions of the 
1953 contract by claiming that 97% of the wage rates were ‘‘inequities’? and 
that an average of 17 cents per hour increase was necessary to correct these 
<¢inequities.”’ (Tr. 3543-3544"). 
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cedures for bargaining to reduce the number of wage 
classifications and eliminate any intraplant inequities 
that may exist.”” (J.A. 374) 


Obviously, this is a reference to the early 1954 negotia- 
tions during which the Company agreed to furnish the 
requested wage information. 

And Kohler continues— 


‘*Company representatives have advised you that this 
is still the company’s position.’? (J.A. 374) 


Kohler’s letter, therefore, is not a change of position— 
as construed by the Board—but an approval of the action 
of the Company representatives in agreeing to furnish 
the information (a substantial portion of which had just 
been furnished) and an expression of continued willingness 
to furnish the information. 

It is significant that—while the Board now seeks to con- 
strue the Kohler letter of August 13 as a drastic change 
and reversal of the Company’s position—no one so con- 
strued it at the time. 

Burkart, on June 10, 1955 (nearly a year after the Kohl- 
er letter), testified— 


Q. ‘‘You were never refused? The company never 
said they would not give them to you? 

A. “‘No, I have got to admit that, Mr. Conger, you 
never said that you wouldn’t give them to us.”? (Tr. 
890; J.A. 568) 


This testimony shows clearly that the Union did not 
construe the Kohler letter as a reversal of position or a 
refusal to furnish the information. 

All the testimony is contrary to the Board’s finding. No 
one engaged in and familiar with the bargaining ever gave 
the Kohler letter the distorted construction that the Board 
now seeks to give it. 

The letter itself and the testimony of the Union witness 
clearly shows that the Kohler letter was not a reversal of 
position. 
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VIIL THE COMPANY DID NOT REFUSE TO BARGAIN OR PRO- 
LONG THE STRIKE IN SEPTEMBER 1954 


The basic proposition urged by the Board and the Exam- 
iner is that a Union proposal was made through Judge 
Murphy to settle the strike for a seven cent wage increase 
(including the three cents already in effect) and to yield 
on all other disputed issues, and that the Company did not 
bargain in good faith because it rejected that proposal 
(J.-A. 43-44; J.A. 169, 194, 200). 


A. The Act Did Not Require the Company to Accept Such a 
Proposal. 


Assuming arguendo the correctness of the Examiner’s 
factual findings, no inference of refusal to bargain can be 
drawn from such a rejection, for the Act specifies that the 
obligation to bargain ‘‘does not compel either party to 
agree to a proposal or require the making of a concession 

. 2? Sec. 8(d); 29 U.S.C. Sec. 158(d). See NLRB v. 
American National Insurance Co., 343 U.S. 395, 404; NERB 
v. National Paper Company, 216 F.2d 859, 864 (5th Cir. 
1954) ; NLRB v. Hart Cotton Mills, Inc., 190 F. 2d 964, 971 
(4th Cir. 1951); Associated Unions of America, Insurance 
Employees Local 65 v. NLRB, 200 F.2d 52, 55 (7th Cir. 
1952) ; NLRB v. Cambria Clay Products Co., 215 F.2d 48, 
55-56 (6th Cir. 1954) ; NLRB v. San Angelo Standard, Inc., 
228 F.2d 504, 505 (5th Cir. 1955); NLRB v. Landis Tool 
Co., 193 F.2d 279, 281 (3d Cir. 1952) ; Old Line Life Insur- 
ance Company of America, 96 NLRB 499; Harcourt and 
Company, Inc., 98 NLRB 892, 902. 

The fact that the Union proposal was made through 
Judge Murphy, a voluntary mediator, would not warrant 
a different conclusion. Cf. Labor Management Relations 
Act, See. 203(c) ; 29 U.S.C. Sec. 203(c). 

The Company could have refused to accept J udge Mur- 
phy as a mediator without violating any of its obligations 
under the Act. NLRB v. Columbian Enameling & Stamping 
Co., Inc., 306 U.S. 292, 297-298; Globe Cotton Mills v. 
NLRB, 103 F.2d 91 (5th Cir. 1939). 
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Conceding that ‘‘the Act does not compel any agreement 
whatsover, or that either party agree to the other’s pro- 
posals’”’ (J.A. 19), the Board argues that ‘‘the employer 
is obligated to make some reasonable effort in some direc- 
tion to compose his differences with the Union .. .” (Brief, 
p. 86). 

This suggestion that the Company violated the Act by 
standing pat on its prior proposals misconceives the law 
and neglects the facts. 

Prior to September there had been marathon negotia- 
tions, in which the positions of the parties had been ex- 
plored, re-explored and determined (J.A. 144, 145, 146). 
During these negotiations the Company had presented a 
number of contract proposals, and had offered concessions, 
improvements and counterproposals on the major and 
minor issues (J.A. 187-188, 156-158, 161-168). The Com- 
pany also had granted an estimated eighteen cents per hour 
in wages and fringe benefits in the 1953 contract (J.A. 
138), plus three cents per hour on reopening (J.A. 138), a 
total of twenty-one cents. Its 1954 wage proposal of three 
cents made a total of eighteen cents in wages and six cents 
in fringe benefits, or a total of twenty-four cents per hour 
within a year (J.A. 373-374). 

The Company did not withdraw any of its proposals and 
in September was ready and willing to execute a contract 
incorporating the concessions it had offered to the Union. 

Under the circumstances the Company had a right to 
stand on its proposals to the Union. NLRB v. United Clay 
Mines Corporation, 219 F.2d 120 (6th Cir. 1955); NLRB 
v. Hart Cotton Mills, 190 F.2d 964, 971 (4th Cir. 1951). 

As held by the Court in NLRB v. United Clay Mines Cor- 
poration, supra: 

‘‘We find nothing in the Act which requires an em- 
ployer to abandon a settled position on a certain issue 
because of either the quantity or quality of concessions 
offered by the union in the hope of securing such aban- 
donment. It is still a matter of bargaining. 

* ° * * * * ° e * 
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“But the statutory right to decline to make a conces- 
sion includes the right to firmly stand on a proposal 
previously made and not accepted. 

& ° ° ad ° * ° e e 
“Tt is not for the Board or the Court to determine 
what in their opinion the respondent should have 
agreed to, and, in effect, make the contract for the 
parties. ... While the Act compels negotiations, which 
usually result in reaching an agreement, it contains 
no authority to force an agreement where the parties 
have reached an impasse.’’ 


As was held in NLRB v. Hart Cotton Mills, supra: 


sc. . . late in the negotiations, after the Company had 
been able to resume operations under the protection 
of the State Court, the Union made hypothetical offers 
which seemed to indicate a willingness to surrender 
their position in these respects. Nevertheless, we do 
not find in the refusal of the Company to change its 
attitude such a recalcitrance as to justify an inference 
of bad faith on its part.’’ 


The Board’s Brief (p. 86), like its decision, ignores the 
record as a whole, and assumes that under the Act each 
time negotiations are resumed they start from the level 
of preceding concessions and that the employer is 
then required to ‘‘make some reasonable effort in some 
direction’’ i.e. offer new and additional concessions. The 
law is clear that a finding of refusal to bargain must en- 
compass conduct in all negotiations, not isolated segments. 
NLRB v. Algoma Plywood & Veneer Co., 121 F.2d 602, 
606 (7th Cir. 1941); NLRB v. Cambria Clay Products Co., 
supra; NLRB v. Hart Cotton Mills, supra. 

It is well settled that, even on the initial bargaining, an 
employer is not compelled to start bargaining from the 
level of existing benefits. Universal Producing Company, 
123 NLRB 548, 550; Schick Incorporated, 118 NLRB 1160, 
1162-3; LaPointe Machine Tool Company, 113 NLRB 171, 
173; Intermountain Equipment Company v. NLRB, 239 
F.2d 480, 483 (9th Cir. 1956); NLRB v. Nash-Finch Co., 
211 F. 2d 622, (8th Cir. 1954). 
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A fortiori an employer is not required each time bar- 
gaining resumes to start from the level of its prior conces- 
sions and grant further concessions. 

In this case there is an improper assumption by the 
Board that if acceptance of proposals urged by Judge 
Murphy would have ended the strike the Company was 
required by the Act to abandon its position on wages, and 
concede an additional wage increase to the Union. 

Even if it be assumed, contrary to the evidence, that the 
Union was prepared to abandon its other contract de- 
mands for an additional wage increase the Board cannot 
interdict the Company for refusing to abandon its wage 
and contract proposals. The Board may not determine 
what the terms of a contract ought to be and hold the 
Company guilty of a refusal to bargain for refusing to 
aecept them. NLIRB v. Insurance Agents International 
Union, 361 U.S. 477; NLRB v. Lewin-Mathes Co., 285 F.2d 
329 (7th Cir. 1960) ; NLRB v. Nash-Finch Co., 211 F.2d 622 
(8th Cir. 1954). 

In NLRB v. Insurance Agents International Union, 361 
U.S. 477, 488, the Supreme Court said— 


‘¢. .. Congress intended that the parties should have 
wide latitude in their negotiations, unrestricted by 
any governmental power to regulate the substantive 
solution of their differences.”’ 


It held that the Board had no power to prohibit harassing 
tactics because that would be ‘‘intrusion into the substan- 
tive aspects of the bargaining process.’’ Clearly a require- 
ment that a party accept the proposals of a mediator would 
be ‘‘entry into the substantive aspects of the bargaining.”’ 

As held by the Court in NIRB v. Lewin-Mathes Com- 
pany, 285 F.2d 329, 332-333 (7th Cir. 1960)— 


“Tt seems to us in the instant case that the Board 
appraised the employer’s bargaining position with 
respect to major issues as a means of ascertaining its 
good faith. It also passed judgment on the reason- 
ableness of the proposals ir reaching its finding of bad 
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faith. In effect the Board’s appraisal is to apply pres- 
sure upon the employer to make concessions in nego- 
tiations. The Board may not either directly or in- 
directly compel concessions or otherwise sit in judg- 
ment upon the substantive terms of collective bargain- 
ing agreements. . . . These are matters for manage- 
ment and labor to resolve if they can at the bargaining 
table. If they cannot there be decided then neither the 
Board nor Court can compel an agreement or require 
& concession. 

* e td * o eB ° e . 


‘‘As was said in NLRB v. Nash-Finch Co., 211 F. 2d 
622, 627 (CA 8), 45 A.L.R. 2d 683: 


‘It seems to us that what the Board has done, under 
the guise of remedying unfair labor practices, is to 
attempt to bestow upon the respondent’s union em- 
ployees the benefits which it believes the Union 
should have obtained but failed to obtain for them 
as a result of its collective bargaining with the 
respondent on their behalf.’ 


For the Board to intervene in conflicts between man- 


agement and labor concerning their respective func- 
tions and responsibility would involve it in highly emo- 
tional controversies and in the end would result in 
compulsory arbitration.’’ 


In the instant case the Board has passed judgment on 
the reasonableness of the Company’s wage (and other) 
concessions and has found the Company guilty of an unfair 
practice because in September it did not increase its wage 
offer to more than three cents per hour. 

The Board concedes (J.A. 42, fn. 43) that the Company 
had a right to reject a settlement proposal made by Fed- 
eral District Judge Tehan which ‘‘called for certain con- 
cessions.’”’? But it holds that the Company had no right 
to reject a proposal by a state court judge which also 
‘called for certain concessions.”’ 

The Board and the Examiner find that the ‘‘positions 
taken by the Respondent on the bargaining demands of the 
Union were supported by legitimate and, in the main, 
reasonable arguments.’’ (J.A. 19; J.A. 146) 
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Yet they hold the Company guilty of refusal to bargain 
solely because it continued to adhere to those positions. 


B. The Evidence Shows That the Company Was Not Bargaining 
With Intent to Avoid Agreement. 

The Board and the Examiner try to obfuscate the fact 
that their decision is based on a judgment of the reason- 
ableness of the Company’s position by the conclusion that 
the Company entered the September negotiations ‘‘with 
the intent to avoid an agreement.” (J.A. 43; J.A. 200) 

This conclusion is based on speculations which are ob- 
viously inconsistent with the Examiner’s findings adopted 
by the Board, and on piling hypothesis on hypothesis. 

As the Court stated in NDRB v. Western Bank and Office 
Supply Company, 283 F.2d 603, 604-605 (10th Cir. 1960), 
the conclusions here are ‘‘more an argumentative and 
partisan justification of the findings than a dispassionate 
and lucid determination of the pertinent facts.’? See also 
NLRB v. Cosco Products Company, 280 F.2d 905, 907-908 
(5th Cir. 1960). 


1. Speculations Versus Undeniable Facts 


We list below the speculations and, for comparison, the 
undeniable facts contradicting them. 


Tue SPECULATION 


The Company bargained throughout the Seated 


meetings to avoid, not reach agreement. (J.A. 200, 
J.A. 404) 


Tre Facts 


The Company at all times throughout the negotiations, 
had on the table a proposed agreement which it was ready 
and willing to sign, an agreement that, by the Union’s own 
concession, was an ‘‘improvement’’ over the former con- 
tract. (J.A. 187-188) 

The Company never withdrew any offer or concession 
it had made. 
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The Act does not require an employer to seek agreement 
on the Union’s terms rather than on his own. 

The Company could not be bargaining to avoid agree- 
ment while it was simultaneously offering to sign an agree- 
ment incorporating concessions and improvements over a 
contract that the Union hailed as a ‘‘good’’ one and one 
that ‘‘we can accept with pride.’’ (J.A. 14) 


Tur SPECULATION 


There was a ‘“‘change of attitude’? by the Company in 
September which ‘‘though not expressly stated, is 
apparent from the record.’’ (J.A. 200) 


Tae Facts 


What is ‘‘apparent from the record’’ is that the Com- 
pany did not ‘‘change its attitude.”’ 

It withdrew none of the concessions it had made pre- 
viously and was still willing to sign a contract containing 
‘‘improvements’’ over the former contract. 


The Examiner’s real complaint here is that the Com- 
pany did not ‘‘change its attitude,’’ i.e. offer a still further 
wage increase. 

The Company’s ‘‘attitude’’ must be determined by the 
actual proposals it made, not by esoteric speculation. 


Tue SPECULATION 


The futility of the bargaining was due to the Com- 
pany’s ‘‘deliberate contriving.’’ (J.A. 199) 


Tue Facts 


The ‘‘futility’’ of the bargaining was due to the Union’s 
insistence on further concessions, at least on wages, after 
the Company had already granted numerous concessions 
and had reached the limit of its concessions; and to the 
Union’s insistence on complete capitulation by the Com- 
pany to the Union’s demand for the reinstatement of all 
strikers guilty of misconduct. 
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Tur SrecULATION 


The Company was seeking the reduction of the Union 
to impotency as an effective bargaining representative 
of its employees. (J.A. 199) 


Tre Facts 


The Company was still offering in September a contract 
which the Union acknowledged was an ‘‘improvement’’ over 
the former contract (J.A. 188), which the Union had termed 
a ‘“‘good’’ one and one ‘‘we can accept with pride.’’ (J.A. 
14; J.A. 137) Obviously, improvement over a ‘‘good’’ con- 
tract that the Union could ‘‘accept with pride’’ would not 
reduce the Union to impotency. 


Tux SPECULATION 


The Company was seeking the Union’s ‘‘complete capit- 
ulation.” (J.A. 193) 


Tue Facts 


The Company had already offered numerous concessions 
and was merely standing firm on its latest proposals as it 
had a right to do. 

Section 8(a)(5) does not require an employer to ‘‘capit- 
ulate’’ so that a settlement can be reached. Sections 8(b) 
(3) and 8(d) of the Act preclude any such conclusion. 


Tuer SPECULATION 


The Company was seeking the Union’s complete capit- 
ulation, not simply for a normal contract term but was 
‘¢seeking to bargain for posterity.’’ (J.A. 199) 


Tae Facts 


The Company never proposed a contract for more than 
the ‘‘normal term’’ of one year with a quarterly wage 
reopening provision. (G.C. ex. 9, p. 48°) 
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A union cannot “capitulate”? for more than a normal 
contract term when it is free to reopen negotiations after 
a year’s time and on wages every three months. 


Tur SPECULATION 


The Company was intent on penalizing the Union for 
having started the strike. (J.-A. 199) 


Tar Facts 


The Company after the strike began made numerous con- 
cessions on ‘‘major issues’ as well ‘‘as on the other mat- 
ters.” (J.A. 187) 

It never withdrew any of these concessions and they were 
still available for acceptance in September. 


2. The Record Clearly Shows That the Question of Reinstatement of 
Strikers Guilty of Misconduct Was Raised Long Before the Sep- 
tember Negotiations 

The Board also seeks to bolster its speculations with the 
finding that ‘‘Respondent apparently first revealed its 
intention not to take back some 50 or more strikers at the 
second meeting between Respondent’s officials and Judge 
Murphy” and that prior to that time ‘‘the Union was un- 
aware that there was an issue as to the reinstatement of 
some 50 strikers.’’ (J.A. 44) 

The Board ignores the uncontradicted evidence and its 
own findings. It finds elsewhere that the Company gave 
notice before the strike ‘‘that it would not ‘re-employ any 
employee who engages in illegal conduct in the event of 
a strike.” ’? (J.A. 17, 66) 

Raskin (Union attorney) testified that at a conference 
on May 4, 1954, Conger stated, ‘‘I just want it under- 
stood right now that many of these strikers aren’t going to 
be hired back because of their acts,’’ and that Graskamp 
(local Union President) stated, ‘“You are going to take 
everybody back—every striker back.’’ (Tr. 1461, J.A. 740) 

The uncontradicted evidence of the Union proves that 
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the matter was again discussed in the August meetings. 
Mazey told the strikers, and the Union published its posi- 
tion, that— 


‘cWe made it extremely clear to Mr. Conger and the 
other management of the Kohler Co. that when this 
strike was over ... everybody was going to go back 
to work with full benefit rights and without any disci- 
pline of any kind.” (Co. Ex. 82-A-23-d, J.A. 2215) 


The Board’s speculation that the Company ‘‘apparently”’ 
introduced the reinstatement question for the first time in 
September to prejudice the negotiations, which it ‘‘views 
with significance” (J.A. 44) despite its speculative char- 
acter, is flatly contradicted by its own findings and by the 
Union’s evidence. 

Mazey’s statements show clearly that both he and the 
Union were aware that there was a reinstatement issue 
prior to the meetings with Judge Murphy in September 
1954. (Co. Ex. 82-A-23-d, J.A. 2215) 

The statements of Mazey and Raskin negate the Board’s 
conclusion that ‘‘It is reasonable to assume’”’ (clearly a 
speculation) that the Company ‘‘raised’’ the reinstatement 
question in September, and that only then the Union made 
the ‘‘added’? demand that the Company take back all 
strikers and ‘‘reverted’’ to its former position. (J.A. 45, 
fn. 45) 

The Board’s attempt to erase the effects of Mazey’s sharp 
disagreement with Judge Murphy’s statement of the Union 
position in September (J.A. 2233, 2234) by assuming that 
Mazey’s remarks represented a change in the Union posi- 
tion caused by the Company’s introduction of the reinstate- 
ment issue is contradicted by the undisputed evidence. 

Raskin’s testimony shows that this demand was ‘‘added’’ 
as early as May 4, and Mazey’s speech shows that it was 
an issue during the August 1954 negotiations. 

The undisputed evidence shows undeniably that the 
Union’s position that strikers guilty of violence and il- 
legal conduct had to be reinstated was not a position taken 
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“‘at that later time,” but had been its consistent position 
since early May, 1954. 


3. The Examiner Grossly Misstates Kohler’s Testimony to Justify a 
Finding That the Company Did Not Deal In Good Faith With 
Judge Murphy 


The testimony of Kohler is misstated and perverted into 


the exact opposite of what he said. 
The Examiner finds that Kohler’s view— 


‘¢, . . was that Judge Murphy was only a volunteer 
and without any official standing as a negotiator, and 
that the Company needed only to be courteous and to 
listen to him, as it did, and that it was under no com- 
pulsion to make any response to his suggestions of 
settlement because its bargaining was in the hands of 
its bargaining committee.”’ (J.A. 194) 


What Kohler actually testified was— 


Q. (By Mr. Rabinovitz) ‘‘Mr. Kohler, you felt, did 
you not, in meeting with Judge Murphy that you were 
willing to listen to him and give him a courteous hear- 
ing; is that right? 

A. ‘Yes, sir.’’ 

(objection interposed) 

Q. (By Mr. Rabinovitz) ‘‘You had no intention, did 
you, Mr. Kohler, to do anything else but that, as far as 
Judge Murphy was concerned; is that right? 

A. “‘No, I wouldn’t say that is right.’’ (Tr. 17022*) 


Patently, Kohler did not testify that it was his view ‘‘that 
the Company needed only to be courteous and listen to him’’ 
(J.A. 194). He testified to exactly the contrary—that such 
was not his view. 

Such a complete perversion of the testimony of a wit- 
ness is ‘‘more an argumentative and partisan justification 
of the findings than a dispassionate and lucid determina- 
tion of the facts.”” NLRB v. Western Bank and Office 
Supply Company, 283 ¥'.2d 603, 604-605 (10th Cir. 1960) 
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Kohler did not testify that the Company was under no 
compulsion to ‘‘make any response to his [Judge Murphy’s] 
suggestions of settlement because its bargaining was in the 
hands of its bargaining committee.” (J.A. 194) 

What Kohler actually testified was— 


Q. ‘Did you offer any propositions to him that he 
could take back to the union?’’ 
objection interposed) 
. “You yourself?’’ 
(ruling interposed) 


A. ‘“‘Our bargaining was in the hands of our bar- 
gaining committee. Mr. Lyman C. Conger was the 
chairman.” 

Q. ‘But you did not?”’ 

A. “No, sir, I didn’t.” (Tr. 17022-17023") 


Kohler was not asked whether the Company made any 
“‘response’’ to Judge Murphy’s suggestion but whether he 
personally made any proposition to Judge Murphy that 
“che could take back to the union.”’ 

Kohler replied that he had not, but the bargaining was in 
the hands of the bargaining committee, i.e., that he would 
not gainsay the possibility that the bargaining committee 
had made such a proposition. 

Kohler’s testimony shows that the Company accepted 
Judge Murphy as a mediator in good faith. 

As Kohler testified— 


A. ‘‘You implied he was trying to make a settle- 
ment. He came to us in good spirit. We accepted him 
as such ...’’ (Tr. 16983*) 


4. The Board's Misconception of Judge Murphy’s Role 


The Examiner assumes that Judge Murphy was an agent 
of the Union, with whom the Company was obliged to bar- 
gain, and finds that— 

“In its private meetings with Judge Murphy, Re- 
spondent did not even pretend to go through the 
motions of collective bargaining, despite the judge’s 
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repeated assurances that a slight wage increase would 
settle all issues in dispute. ...’? (J.A. 199) 


The Examiner, casting Judge Murphy in the role of 
Union agent, ignores his own findings as well as Judge 
Murphy’s testimony. 

He finds— 


‘‘Fyrthermore, though the Union had not indicated 
‘quthoritatively’ that it would drop all other issues, 
Judge Murphy had been convinced in his talks with 
Kitzman that if there could be an increase in wages, 
there was in his considered judgment more than a 


reasonable chance of settling the strike.” (J.A. 194) 


This finding is consistent with Judge Murphy’s testimony 
which was as follows: 


“J made that statement as to 5 cents, and t# was un- 
authorized. But, again, I made that statement because 
I had confidence that if I knew that that was a firm 
offer from the Kohler Company, that I could per- 
suade the union committee at least to accept it.”” (Co. 
Ex. 494, J.A. 2228) 


Contrary to the role in which the Examiner cast him, 
Judge Murphy expressly disavowed making an offer on 
behalf of, or as spokesman for, the Union. 

He testified— 


“Mr. Kennedy: And did you go back to them [the 
Company] with the understanding or with the feeling 
that you could speak for the union and perhaps settle 
this strike? 

“Judge Murphy: I had the feeling that there was 
some chance of my getting an offer from the Kohler 
Company officials of some increase in wages which I 
thought would break the log jam or be the important 
opening wedge to final negotiations.”’ (Co. Ex. 494, 
J.A. 2227) 


Judge Murphy clearly stated that he was not making am 
offer on behalf of the Union which if accepted would have 
settled the strike, but was seeking to ob¢ain an offer from 
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the Company which he hoped would be the ‘‘opening wedge”’ 
to ‘‘final negotiations.’’ 

The Examiner’s confusion concerning Judge Murphy’s 
function was not shared by Judge Murphy. 

As a mediator Judge Murphy was entitled to make any 
proposal that he thought desirable—which is all that he 
did or purported to do. 

He never represented himself as the agent of or spokes- 
man for the Union, but consistently represented that his 
proposals were based on his ‘‘considered judgment’’ (J.A. 
194) and his ‘‘impressions and ideas.’”’ (J.A. 195) 


5. Since No “Offer” Was Made on Behalf of the Union None Could 
Have Been Rejected 
The Examiner throughout treats these negotiations as 
if the Union made an offer of settlement which was rejected 
by the Company. 
The Union never made any offer of settlement and Judge 
Murphy never represented that he was presenting any to 


the Company on behalf of the Union. What he did was to 
seek to persuade the Company to make an offer. 


6. The Company Promptly Expressed Its Doubts As to Whether the 
Strike Could Be Settled on the Basis Proposed by Judge Murphy 
The Examiner infers that the) Company’s expression of 

doubt regarding the validity of Judge Murphy’s impression 

as to what the Union would accept to settle the strike 

showed the Company was not bargaining (J.A. 195). 
When Judge Murphy stated 'to the Company (in the 

absence of the Union) his impressions as to what the Union 

might accept, Smith promptly expressed his doubt as to 

the accuracy of Judge Murphy’s impressions (J.A. 195). 

Smith was the Company’s Vice-President, a participant in 

the prior negotiations, and qualified to appraise the 

Union’s position. 

The Examiner comments that this was the ‘‘only re- 
sponse.” (J.A. 195) No other response was possible. The 
Company had good reason to doubt the accuracy of Judge 
Murphy’s impressions. 
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The Company made plain to Judge Murphy its belief 
that a further wage increase offer on its part would be 
the ‘‘opening wedge,’’ not to settlement, but to Union 
insistence on still further concessions. (Co. Ex. 494, J.A. 
2227) (See also Tr. 2827-2828, J.A. 972-973, J.A. 193) 

The Company’s doubts as to the accuracy of Judge 
Murphy’s statement of the Union’s position were promptly 
and completely confirmed at the next negotiating session 
by Mazey’s statement of the Union’s position. 


7. The Company's Doubts Were Confirmed By Mazey’s Statement 

Following his meeting with Company officials, Judge 
Murphy called a joint meeting—with Mazey and Kitzman 
representing the Union and Smith and Conger represent- 
ing the Company. 

The Company’s doubts received prompt and emphatic 
corroboration. 

Mazey testified that Judge Murphy opened the meeting 
by stating— 


. Judge Murphy said that the question of wages, 
a general wage increase, the question of arbitration 
a return of strikers to their jobs were the three main 
basic issues that were keeping the union and company 
from reaching a settlement.’’** (Tr. 1411, 1412, J.A. 
722-723; Co. Ex. 494, J.A. 2233-2234) 


Mazey also testified that he responded— 


“JT disagreed very sharply with Judge Murphy. I said 
that the balance of the issues were still in the picture 
and that the question of the return of the strikers to 
the job was not an issue, that the union would insist 
on every striker being returned to his job without dis- 
crimination if a settlement were to be reached with 
the company ....”’ (J.A. 722-723) 


The Examiner and the Board seek to evade the effect of 
this testimony of the Union’s highest ranking officer by 
suggesting that Mazey had not been present at the former 


36 Although all the evidence is that there were at least three issues prevent- 
ing settlement, the Examiner finds that there was only one, wages. 
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meeting of Union officials with Judge Murphy (J.A. 
196) and that it is ‘‘reasonable’’ to ‘‘assume”’ that the 
Union “‘reverted” to a former position (J.A. 45, fn. 45). 

These are patently sheer speculations—couched in spec- 
ulative terms. 

Under the Act the Board may not substitute assumptions 
for evidence. 

Mazey may not have been present at the Union’s prior 
conferences with Judge Murphy but Kitzman, who was, 
sat quietly by while Mazey ‘‘disagreed very sharply’’ with 
Judge Murphy, although Judge Murphy, according to the 
Examiner, was stating a Union position expressed by 
Kitzman. 

The facts controvert any assumption that the Union was 
changing its position or ‘‘reverting.”? Mazey never so 
stated. Neither he nor Kitzman advised the Judge that 
they were ‘‘reverting’’ to a former position. 

He simply and bluntly ‘‘disagreed very sharply’? with 
Judge Murphy’s statement of the Union’s position and 
made it clear that the strike could not be settled on that 
basis. 

It is significant that among all the conflicting versions of 
the Union’s position at that time,?’ there was only one ver- 


371, Kitzman’s version: ‘‘. . . we would take 7 cents and 3 cents for the 
skilled trade workers,’’ (Judge Murphy never mentioned the 3¢ for the skilled 
trade workers), and ‘‘Finally the Union told the Judge that he could tell Mr. 
Kohler that we would take last year’s arbitration clause, take our chance with 
it...’? (This was the Union’s original position (J.A. 162-163) (J.A. 195- 
196). 

2. Judge Murphy’s version: ‘‘... a general wage increase, the question of 
arbitration and the return of strikers to their jobs were the three basic issues 
that were keeping the union and the company from reaching a settlement.’’ 
(Tr, 1411-1412, J.A, 722; Co. Ex. 494, J.A. 2233-2234). 

3. Masey’s version: ‘‘... the balance of the issues [other than wages] were 
still in the picture . . . the union would insist on every striker being returned 
to the job... if a settlement were to be reached with the company.’? (Tr. 
1412, J.A. 722-723; Co. Ex. 494, J.A. 2234), 

4. The Examiner’s version: ‘‘. . . the Union was willing at the time to 
accept any ‘face-saving gain,’ that the Union was prepared to yield on all the 
contract issues if the Company would ‘sweeten’ its wage offer slightly ... all 
other issues could be settled even on the basis of a 5-cent wage offer.’? (J.A. 
396). 
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sion which was agreed to by more than one of the persons 
involved. 

Mazey’s statement of the Union’s position coincided 
exactly with the Company’s understanding of it. 

And it coincided exactly with the Union’s conduct both 
before and after the September 1954 negotiations. Thus, 
on January 4, 1955, while the parties were unable to agree 
on settlement, they were in agreement that the ‘‘seven 
major issues’’ were ‘‘the points im dispute.” (J.A. 204) 

And when in July-August 1955 the Company did increase 
its wage offer (J.A. 208) to an amount greater than that 
ever suggested by Judge Murphy, the Union made some 
changes in its position on union security, but otherwise 
“closely adhered to its earlier position on the other con- 
tract issues’? and peremptorily rejected the Company’s 
wage offer. (J.A. 209) 


8. The Union's Rejection of Judge Murphys Proposal Terminated the 
Negotiations 


Judge Murphy was not discouraged from further media- 
tion by any ‘‘rejection’’ from the Company in the ‘‘pri- 
vate’’ meetings. 

It will not do to find the Company guilty of refusal to 
bargain and to ignore the undeniable fact that the Judge 
Murphy series of meetings terminated—not when the Com- 
pany declined to increase its wage offer—but when Mazey 
‘disagreed very sharply’? with Judge Murphy and re- 
peated the Union’s intransigent position that the Company 
had to completely forego its right to refuse to reinstate 
any employee because of his misconduct ‘‘if a settlement 
were to be reached with the Company.” 


9. The Company's Alleged Belief That It Had Won the Strike 


The Examiner bases his conclusion that the Company did 
not bargain in good faith largely on his view that it is un- 
lawful for 2 company to take into consideration whether or 
not a Union’s strike has been successful. 
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Obviously both parties take into consideration the 
strength or weakness of their economic position. 

The Supreme Court in NLRB v. Insurance Agents Inter- 
national Union, AFL-CIO, 361 U.S. 477, 489, said: 


“The presence of economic weapons in reserve, and 
their actual exercise on occasion by the parties, is part 
and parcel of the system that the Wagner and Taft- 
Hartley Acts have recognized. Abstract logical analy- 
sis might find inconsistency between the command of 
the statute to negotiate toward an agreement in good 
faith and the legitimacy of the use of economic weap- 
ons, frequently having the most serious effect upon 
individual workers and productive enterprises, to in- 
duce one party to come to the terms desired by the 
other. But the truth of the matter is that at the pres- 
ent statutory stage of our national labor relations 
policy, the two factors—necessity for good-faith bar- 
gaining between the parties, and the availability of 
economic pressure devices to each to make the other 
Party, incline to agree on one’s terms—exist side by 
side.’ 


The Examiner and the Board disagree. They hold that 
it is an unfair labor practice for an employer even to con- 
sider the effectiveness or ineffectiveness of the opposite 
party’s use of economic force. 


10. Teaching the Union a Lesson 


The Examiner attaches great significance to an alleged 
remark about teaching the Union a lesson. 
Judge Murphy testified— 


“*, .. some place along the line, he said, ‘we are going 
to teach the union a lesson.’?”? (J.A. 193 ; Tr. 2828, 
J.A. 973) 


It is evident that Judge Murphy did not attach the sig- 
nificance to this remark which the Examiner gives it. He 
referred to it only casually and discursively, and was un- 
certain ‘‘... when and what was said, if anything.’’ (Co. 
Ex. 494, J.A. 2236). 


96 


Conger testified as to this alleged remark— 


“J did say that the union had to learn the lesson that 
we would not yield to illegal and coercive tactics.’’ 
(Tr. 3779, J.A. 1173) 


Judge Murphy’s testimony—completely ambiguous as 
to the context in which the remark was made and as to the 
lesson the Union was to learn—does not negate Conger’s 
testimony that the remark was made in connection with 
and with reference to the Union’s illegal conduct of its 
strike. 

Conger’s testimony is also consistent with the circum- 
stances as shown by the record. 

The Board held that the Union had engaged in illegal 
conduct—mass picketing and the home demonstrations— 
“<disgraceful spectacles of mob proportions”’ (J.-A. 249)— 
constituting ‘‘coercion and intimidation of nonstriking em- 
ployees of the most flagrant type’’ which had then just 
been ended by Judge Murphy’s injunction. (J.A. 202) 

The Board committed an error of law by rejecting Con- 
ger’s uncontradicted testimony which was confirmed by 
the circumstances. NLRB v. Stafford, et al., 206 F.2d 19 
(8th Cir. 1953). 


1%. THE BOARD FINDING THAT THE COMPANY VIOLATED 
SECTION 8(a) (5) AND (1) BY EFFECTUATING A WAGE IN- 
CREASE ON AUGUST 5, 1955, IS CONTRARY TO THE EVI- 
DENCE AND THE LAW 

The Board found, ‘‘as did the Trial Examiner, that the 

Respondent separately and independently violated Section 

8(a)(5) and (1) of the Act by the unilateral granting of a 

wage increase on August 5, 1955, in the absence of an 

impasse on wages or other contract issues.”’? (J.A. 46; 

J.A.212) Board Member Rodgers dissented on the ground 

that there was an impasse which justified the wage increase. 

(J.A. 46, fn. 46) 

There is no substantial controversy concerning the basic 
facts— 
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(1) On July 27, 28, 29, 1955, and on August 1 and 2, 
1955, under the auspices of the Federal Conciliation and 
Mediation Service, negotiating meetings were held. (J.A. 
208) 


(2) On July 27, 1955, the Company submitted a proposal 
for a complete contract and strike settlement, including a 
proposed general wage increase of five cents plus an addi- 
tional five cents to all non-incentive workers. (J.A. 208) 


(3) On August 2, 1955, the Company submitted a second 
proposal, repeating the same wage offer. (J.A. 208) 


(4) On August 2, 1955 the Union submitted a proposal, 
inter alia, demanding a general wage increase of ten cents 
plus five cents additional for the non-incentive workers. 
(J.A. 208-209) 


(5) On August 2, 1955, the Union rejected the Company’s 
proposals and the Company rejected the Union proposal, 
and the meetings adjourned. 


(6) On August 3, 1955, the Union held a meeting of the 
Union membership which rejected the Company’s pro- 
posals, including the wage offer. The Examiner found that 
the meeting was held ‘‘on August 3 or 4.”’ (J.A. 209) How- 
ever, the record shows conclusively that it was held on 
Wednesday, August 3, 1955. (G.C. Ex. 141-DDD®, ‘“‘last 
Wednesday’’) 


(7) On August 4, 1955, the Company announced its in- 
tention of placing in effect the wage increase which the 
Union had rejected (Tr. 3928;' J.A. 1218-1219) and on 
August 5 the Company did so. (J.A. 211) 

Despite the foregoing, the Examiner found that ‘‘There 
was no impasse at the time on wages or any of the other 
contract issues. All that had occurred was an exchange 
of proposals and a statement of positions.’? (J.A. 211) 

The fact that from July 27 until August 2, 1955, the 
Company’s wage proposal was before the Union, that the 
Union negotiators rejected it and demanded a larger in- 
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crease, that on the next day the Company’s offer was 
rejected by the Union membership, and that the Company 
then, and not until then, announced the wage increase can- 
not be so cavalierly brushed aside. 

There can be no inference that the Company was derelict 
because the Union and its membership, after as much dis- 
cussion as they deemed necessary, rejected the Company’s 
proposals. 

Despite a finding that over a year before ‘‘the negotia- 
tions became largely a repetitious hashing and rehashing 
of familiar arguments and that they so continued long 
after the positions of the parties had been thoroughly 
explored,” (J.A. 144-145) the Examiner and the majority 
of the Board hold that it was the Company’s duty (with 
no corresponding duty on the part of the Union) to insist 
on further repetitious rehashing. 

The situation here is similar to that in NLRB v. Nash- 
Finch Co., 211 F.2d 622, 626 (8th Cir., 1954) where the 
Court rejected the Board’s finding that elimination of 
fringe benefits had not been ‘‘fully discussed or consciously 
explored.”’ 

The law does not require any specified quantum of dis- 
cussion. 

The Examiner’s attempt to buttress his finding by the 
assertion that the Company did not notify the Union in 
advance of its intention to effectuate the increase, although 
it had informed the newspapers on August 4 (J.A. 211), 
is impertinent. The fact remains that on August 3, 1955, 
the Union, by vote of its membership, rejected the Com- 
pany’s wage offer; that rejection was immediately publi- 
cized; and the Company did not disparage either the Union 
or the bargaining process of the Act by placing the wage 
offer in effect. NLRB v. Crompton-Highland Mills, Inc., 
337 U.S. 217, 224-225; and see also Exposition Cotton 
Mills Company, 76 NLRB 1289, 1292. 
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X. THE COMPANY DID NOT REFUSE TO BARGAIN BY DISCHARG- 
ING DOTTEI 


Three Board members find (for differing reasons) that, 
by ‘‘refusing to bargain’’ on the discharge of Dottei ‘‘Re- 
spondent contributed to the prolonging of the strike.’’ (J.A. 
74) * 

The evidence is overwhelming that the Union at no time 
considered the reinstatement of Dottei alone a serious 
issue. 

The Union insisted on the reinstatement of all 90 dis- 
charged (including the 12 on whom General Counsel refused 
to issue a complaint) ‘‘without any discipline of any kind’’ 
(e.g. Co. Ex. 82-A-23-d; J.A. 2215) as a condition of settle- 
ment. 

The assumption that the Company’s alleged refusal to 
bargain on the discharge of Dottei had anything to do with 
the prolongation of the strike has no more substance to it 
than the soup Lincoln talked about that was ‘‘made by 
boiling the shadow of a pigeon that had starved to death.’’* 


Furthermore, assuming arguendo that bargaining was 
required on the subject of Dottei, the Union refused to 
bargain. 


38 The Board’s finding in this respect is inconsistent and confusing in the 
extreme, 

Two Board members, Chairman Leedom and Member Rogers sustained all 
the discharges, including Dottei. 

Members Bean and Fanning hold that Dottei’s conduct was ‘‘not such as to 
remove him from the protection of the Act’’ (J.A. 73, fn. 69) although Dottei 
himself testified that he engaged in the home demonstrations, not merely by 
his tacit approval which the majority of the Board finds sufficient to justify 
discharge (J.A. 70-71), but as an active participant joining in the yelling 
and shouting (Tr. 15693, J.A. 1832-1833; Tr. 15700, J.A. 1837). Making 
himself so obnoxious that the victim of the demonstration turned the hose 
on him (Tr. 15688, J.A. 1829). ! 

Member Jenkins based his decision on the ground that the Company, in an 
attempt to reach a settlement of the discharge issue generally (Board’s Brief 
p. 94) offered to withdraw Dottei’s discharge and thereby ‘‘confessed error.’’ 
This approach has been adopted by the Board in its Brief (p. 95). 


29 Of. Interlake Iron Corp. v. NLEB, 131 F. 2d 129, 133 (7th Cir. 1942). 
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From Graskamp’s statement on May 4, 1954, that ‘“‘You 
are going to take everybody back—every striker back,’’ 
(Tr. 1461; J.A. 740) through Mazey’s insistence in Septem- 
ber 1954 that the Company completely forego its absolute 
right to discharge those guilty of violence (Co. Ex. 494, 
J.A. 2234) to the Union’s position in the July-August 1955 
negotiations that it was a condition of settlement that 
every one of the 90 who had been discharged (including 
the 12 on whom General Counsel had already refused to 
proceed) be reinstated (J.A. 208, 209; Tr. 3843, 3845, J.A. 
1190-1192; Co. Ex. 48, J.A. 2187), the Union consistently 
showed a mind hermetically sealed to even the thought that 
anyone could be discharged no matter how vicious and 
flagrantly illegal his conduct had been. 

The employer’s right to discharge for illegal conduct is 
‘absolute.’? (See supra, p. 23). 

The Board’s conclusion ignores the dilemma that it faces 
in making this finding. 

Kither— 


(1) The discharge was not a subject of mandatory bar- 
gaining and the Company was not required to bargain, or 

(2) The discharge was a subject of bargaining and the 
Company had an unqualified right to refuse the Union’s 
one and only demand—that all strikers be reinstated no 
matter how flagrantly unlawful their misconduct. 


XI. THE COMPANY DID NOT COMMIT AN UNFAIR PRACTICE BY 
THE USE OF DETECTIVES TO SEEK TO APPREHEND THOSE 
GUILTY OF VIOLENCE AND TO OBTAIN EVIDENCE FOR ITS 
DEFENSE 


The Board concludes: 


“Other conduct also buttressing the finding that at all 

times after June 1 Respondent failed to bargain in 

ear sa is its use of detectives at about that time.” 
- 43) 
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A. The Board's Finding That the Company Did Not Intend to 
Try to Reach An Agreement During June 1954 Because of 
the of Detectives Is Untenable Conjecture 

The first use of detectives was the employment of the 
Schindler Agency solely to obtain proof as to the persons 
who assaulted and abducted two non-strikers, who were 
forcibly taken to Union headquarters and interrogated by 
Union representatives—a purpose the Examiner concedes 
was legitimate. (J.A. 388) The employment of this agency 
terminated May 17, 1954 (J.A. 387), long before the June 
negotiations and while no negotiations were in prospect 
because of the Union’s illegal mass picketing. 

The only other detectives employed were the Madsen 
Agency who were first contacted on July 12, 1954 (J.A. 
387), after the termination of the June negotiations and 
at a time when, as the Board has found, the Company was 
under no duty to bargain because of the Union’s con- 
temporaneous campaign of violence and vandalism. 

Obviously there is no basis for the Board’s conclusion 
that the Company did not bargain in good faith in June 
because of its use of detectives. None were used at that 
time, and the employment of the detective agencies before 
and after June was for proper purposes. 


B. The Record Shows That the Detective Reports Relied On By 
The Board Were Unrelated to the Bargaining 

The Board finds that specified reports by the Madsen 
Detective Agency ‘‘buttress our earlier finding that at all 
times after June 1, 1954, except for those limited periods 
of time between June 29 and August 5, and between August 
18 and September 1, the Respondent failed to bargain in 
good faith.”’ (J.A. 62) 

The reports cited by the Board fall into three categories: 
(1) reports unrelated time-wise to the negotiations, (2) 
report containing suggestions rejected by the Company and 
never carried out, and (3) reports allegedly showing sur- 
veillance of the Board’s agents.‘ 


40 Some fall in more than one category. 
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1. Reports Unrelated In Point of Time to the Negotiations. 
Reports cited by the Board are as follows: 

(a) A report relating to a Mr. Knox, dated January 
4, 1955 (J.A. 390) 

(b) A report suggesting ‘“‘bugging”’ a hotel room 
occupied by Union personnel, dated February 1955 
(J.A. 391) 

(c) Reports allegedly reporting strikers’ attitudes, 
dated May 3, 1955, May 16, 1955 and June 29, 1955 (J.A. 
388, 389). 


These reports made and delivered to the Company 
months after the negotiations of June and September 1954 
cannot support the conclusion that the Company was not 
bargaining in good faith many months earlier. 


2. Reports Making Suggestions Rejected By the Company 
(a) Tue Rerorr on Knox 


The Board concedes there is no evidence that any pro- 
posals made by Knox ‘‘were actually carried out.’’ (J.A. 
61) And the Examiner found ‘‘no evidence of actual em- 
ployment” of Knox. (J.A. 390) 


(b) Tae Rerorr Succesrine ‘‘Bucerne’? 


The Board admits there is no evidence that the sugyes- 
tions for ‘“‘bugging’’ a hotel room and for the use of secret 
informants were ‘‘actually carried out.” (J.A. 61; J.A. 
391) It ignores the positive evidence that they were not 
carried out. (Tr. 20092, J.A. 1907; Tr. 20327°) 

In this connection the Board also relies on a finding that 
when the ‘‘bugging’’ was suggested, and rejected by the 
Company, the General Counsel’s staff was quartered in 
the hotel (J.A. 64). 

There is no evidence whatever in the record that the 
General Counsel’s staff was in fact ‘‘quartered” at this 
hotel. 
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No such evidence has been cited and we have searched 
the record for evidence that ‘‘the General Counsel’s trial 
staff was also quartered in the Grand Hotel’? (J.A. 391) 
at the time and have found it barren of any evidence as to 
where the General Counsel’s trial staff was quartered. 

The ‘‘possible ramifications’’ of the Board making find- 
ings on the basis of a mere suspicion, unsupported by evi- 
dence, as to what was meant by a suggestion which was 
rejected and never carried out are indeed ‘“beyond com- 
prehension.”? (J.A. 64) 

In Continental Bus System, Inc., 128 NLRB No. 47, 
the Board held an employer not responsible for the 
actual “‘bugging”’ of a hotel room because there was 
no proof that the employer authorized the “‘bugging.”? 

A fortiori the Company cannot be held responsible where 
it rejected the suggestion for “‘bugging,”’ and it was never 
done. Cf., NLRB v. National Paper Co., 216 F.2d 859, 868 
(5th Cir. 1954). 

All that these suggestions show is ( 1) that the detectives 
were interested in expanding the scope of their employment 
beyond that authorized by the Company (Co. Ex. 527, J.A. 
2251-2252) ; (2) that not being acquainted with labor law 
they made suggestions which might have resulted in an 
unfair labor practice; and (3) the Company, acquainted 
with labor law, rejected the suggestions and they were 
never carried out. 

According to the Board’s theory, if a supervisory em- 
ployee comes to the Industrial Relations Director of a 
company and says, ‘‘Let’s fire John Doe because he be- 
longs to a union’’ and the Industrial Relations Director 
replies, ‘‘No, we won’t do that, it would be a violation of 
the Act,” the company is guilty of an intent to violate the 
law, which stigmatizes with bad faith any bargaining that 
the company may engage in. 

The very statement of the proposition provides the an- 
swer. It is not evidence of a violation of law, to receive an 
idea merely to reject it. Cf., NLRB v. McGahey, 233 F.2d 
406, 409 (5th Cir. 1956). 
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3. Alleged Surveillance of Board Agents. 


While the Board states that reports on Gore (Counsel 
for the General Counsel) ‘‘must be condemned’’ it makes 
no findings of unlawful conduct based thereon, and finds 
they did not warrant ‘‘prosecution under Section 12 of 
the Act.’’ (J.A. 63-64) 

Apparently the reference to these reports was placed in 
the decision in an attempt to discredit the Company. 

We have already shown that one of these reports made 
a suggestion rejected by the Company, i.e., ‘‘bugging” a 
hotel room. 

Another report shows that the detectives were in the 
Office of the Chief of Police of the City of Sheboygan inves- 
tigating certain dynamitings and the discovery of a cache 
of dynamite near Union headquarters. They had a right 
to be there and were not engaging in surveillance of Gore 
and had no knowledge that he would seek to interview the 
Chief of Police. 

Gore entered and made a statement that ‘‘if an act of 
vandalism is proven against strikers our case goes out the 
window.’’ (G.C. Ex. 339 (rejected), J.A. 2166; G.C. Ex. 
337°) 

The detectives found these statements on the part of 
allegedly impartial Government counsel so surprising that 
they reported them to the Company. 

The evidence plainly does not warrant any conclusion of 
unlawful surveillance of Counsel for the General Counsel. 


4. The “Private Life” of Burkart. 


The Board finds investigation of Burkart’s ‘‘private 
life’? to be a violation of Section 8(a)(1) (J.A. 60). The 
Company expected Burkart to be an important witness in 
the NLRB proceeding, and was interested in impeachment 
material. The fact that a man will live with and publicly 
hold out a woman as his wife who was not his wife reflects 
very much on his credibility (Co. Ex. 524, J.A. 2248-49). 

This came within the scope of ‘‘facets of its defense and 
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trial preparations’’ conceded by the Examiner to be legiti- 
mate subjects of inquiry (J.A. 388). 

Furthermore, Burkart was the union official in charge 
of the strike, and the strike which Burkart led was being 
conducted in a violent and illegal manner. 

Burkart’s ‘‘private life’? played an important part in 
the strike violence. 

The woman called ‘‘Mrs. Burkart’’ acted to “finger” 
and identify Van Ouwerkerk, a nonstriker. This identifica- 
tion was followed immediately by the brutal and unpro- 
voked assault by Vinson (Tr. 7993-7995, J.A. 1431-1433) .¢ 

Since Burkart did not keep his ‘‘private life” from in- 
truding into the violence and since this woman played a 
prominent role in such a vicious assault the Company had 
every justification to inquire into her background. 


5. The Board Improperly Failed to Consider the Circumstances in Which 
the Detectives Were Employed. 

Here, as throughout the case, the Examiner and the 
Board ignore the surrounding circumstances and the sitna- 
tion in which the Company’s conduct must be appraised. 

The Company was faced with a dire emergency. The 
Union was engaging in a campaign of coercion and ter- 
rorism. Law and order had completely broken down 
under the Union assaults. Employees were being denied 
their rights under Section 7 of the Act by every conceivable 
form of violence and coercion. 

In this situation the following language from NLRB v. 
National Paper Co., supra at 866, applies directly— 


‘‘While the issue of whether, under all the facts and 
circumstances of a particular case, surveillance of 
employees is for the lawful purpose of plant protec- 
tion, or for the prohibited purpose of employee re- 


42 Vinson was a member of the Union’s ‘‘flying squadron’? (Co, Ex. 510, 
J.A. 2241) and had been sent from Detroit to participate in the strike pur- 
suant to Mazey’s authorization (Co. Ex. 508, J.A. 2238-2239). He was sen- 
tenced to a term of one to two years in the State prison for the assault (Co. 
Ex. 516, J.-A, 2242). 
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straint and intimidation, is a question of fact generally 
to be resolved by the Board upon substantial evidence, 
we think there is no substantial evidence in support 
of its finding here. Respondent National having made 
a reasonable showing of its good faith in retaining 
such services solely for plant or personnel protection, 
after notification of an impending strike, we think an 
unlawful and improper motive ought not to be imputed 
to National on any theory advanced either by the Trial 
Examiner or the Board ... We think the Trial Exam- 
iner’s and Board’s reasoning in this regard is fairly 
subject to the criticism that an employer’s exercise of 
business judgment in an admittedly tense situation 
ought not be so narrowly scrutinized, weighed in deli- 
cate balance and subjected to such strict hindsight 
review as to the necessity of specific action taken on 
the basis of ‘ex post facto criticism’ from persons not 
actually confronted with the emergency.’’ 


In the instant case the Company actually was confronted 
with violence and illegal conduct, and law enforcement 
officials had shown their inability or unwillingness to con- 


trol it. 


XII. THE BOARD LACKED JURISDICTION BECAUSE THE CHARG- 
ING PARTY WAS NOT IN COMPLIANCE WITH THE FILING 
REQUIREMENTS OF SECTION 9(h) OF THE ACT 

Section 9(h) of the Act, effective at all material times, 
prohibited the Board from issuing an unfair labor practice 
complaint based upon charges filed by a labor organiza- 
tion unless ‘‘each officer of such labor organization and the 
officers of any national or international labor organization 
of which it is an affiliate or constituent unit” had filed the 
prescribed non-Communist affidavit. 

The Examiner dismissed the complaint in this case be- 
cause the members of the International Board of Trustees 
of the UAW-AFL-CIO had not filed the required affidavits. 
The Board reversed the dismissal, ruling that the Trustees 
were not ‘‘officers’’ subject to Section 9(h). (J.A. 8-9) 

The Board expressly conceded that its decision was in 
conflict with the decisions of two United States Circuit 
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Courts of Appeals, i.e., Goodman Mfg. Co. v. NLRB, 234 
F. 2d 775 (7th Cir. 1956), cert. den. 352 U.S. 872 and 
NLRB v. Puerto Rico Food Products Corp., 232 F.2d 515 
(1st Cir. 1956)—(Koehler Co., 117 NLRB 321, fn. 8, p. 322). 
It also conflicts with Shoreline Enterprises of America, Inc. 
v. NIRB, 262 F.2d 933 (5th Cir. 1959). 

There is no controversy regarding the controlling facts. 
The Company contends that the Trustees were ‘‘officers’’ 
because the Constitution of the UAW-AFL-CIO—‘‘the 
supreme law of the International Union” (Co. Ex. 1, Art. 
III; J.A. 2168)—creates the position of Trustee and vests 
it with all of the attributes and incidents commonly held to 
denote and define an ‘‘office.’? The Constitution 


(1) Prescribes the authority and duties of the posi- 
tion, vesting it with governmental authority over the 
affairs of the Union (Co. Ex. 1, Art. 50; J.A. 2177-2179) 


(2) Provides for election to the position by majority 
vote of representatives of the entire Union membership 
assembled in convention—the ‘‘highest tribunal?’ of 
the UAW-AFL-CIO; (Co. Ex. 1, Art. 50; J.A. 2178) 


(3) Fixes the term for which incumbents shall oc- 
cupy the position; (Co. Ex. 1, Art. 50; J.A. 2178) 


(4) Provides for the filling of vacancies; (Co. Ex. 
1, Art. 50; J.A. 2178-2179) 


(5) Fixes the emolument for the position; (Co. Ex. 
1, Art. 50; J.A. 2178) and 


(6) Precludes abolition or alteration of the position, 
except by amendment to the Constitution. 


In all of the foregoing respects the position of Trustee 
is indistinguishable from the positions of President, Vice- 
President, Secretary-Treasurer and International Execu- 
tive Board member; who concededly are ‘‘officers” for the 
purposes of Section 9(h). 
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The Trustees are not mere agents or employees or inde- 
pendent contractors. They are not hired and are not sub- 
ject to discharge. They are incumbents of permanent posi- 
tions created by the organic law of the VAW-AFL-CIO and 
vested by that union law with essential governmental au- 
thority. Their ‘‘term of office’’ is expressly fixed by the 
Constitution (Co. Ex. 1, Art. 10, Sec. 3; J.A. 2170) (See 
Kohler Co., 117 NLRB 321 at page 328). As held by the 
Examiner (Kohler Co., 117 NLRB 321, 327)— 


‘‘Here the Constitution contains not only explicit 
recognition that the position occupied by the trustees 
is an ‘office’ but it attaches to the position attributes 
and incidents which parallel those attached to posi- 
tions which are admittedly offices.’’ 


The UAW-AFL-CIO Constitution expressly charges the 
Trustees with the duty of ‘‘safeguarding all funds and 
property of the International Union’’ by controlling the 
quarterly audits of the Union accounts and by making rec- 
ommendations to the International Executive Board and to 
the Conventions ‘‘for improving the handling of the 
finances of the International Union and for safeguarding 
its funds and property.’’ (Co. Ex. 1, Art. 50, Sec. 1; J.A. 
2177-2178). And it directs the Secretary-Treasurer to 
submit ‘‘expenses of each officer and employee, together 
with a detailed statement of receipts and disbursements of 
all money belonging to the International Union, to the 
International Executive Board and to the International 
Trustees.’’ (Co. Ex. 1, Art. 13, Sec. 15; J.A. 2174) 

The powers of the Trustees are those formerly exercised 
by the Secretary-Treasurer and the Executive Board, 
admittedly officers. 

As President Reuther stated at the Convention which 
created the offices of Trustees— 


‘¢President Reuther: Let me point this out, Joe, under 
the old Constitution, the International Executive 
Board hired the auditing firm to audit the books. Un- 
der the new section, the Board will hire the auditors 
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to audit the books. Under the old Constitution, the 
International Secretary-Treasurer transmitted to the 
Board and to the Local Unions and the Convention the 
financial report based upon the auditors’ report. Now 
that will be done by the Board of Trustees, but that is 
not a function the International Executive Board has 
performed in the past, nor will they perform it in the 
future. That function will be performed by the Board 
of Trustees exclusively. It is not a duplication of 
functions.” (Proceedings of the Eleventh Convention, 
1947, of the UAW-CIO, page 224; and see pages 220 
through 226). (Brief for Kohler Co., Respondent, 
Replying To Petitions For Review and Dismissal of 
eae Examiner’s Order Dismissing Complaint, page 
19). 


Thus, the office of Trustee was created with a delegation 
to it of powers formerly exercised by those who were ad- 
mittedly officers. The Trustees are the official watchdogs 
of the Union treasury. 

The Board, however, ruled that the Trustees were not 
‘officers’? subject to Section 9(h) because the UAW-CIO 


Constitution does not refer to them by the appellation 
“‘officer’’ or to the position of Trustee by the appellation 
‘‘office.’? 

Accordingly, the issue presented is this: Did the term 
“‘officer,’? as used in Section 9(h), include the incumbents 
of positions vested by union constitutions with all of the 
attributes and incidents commonly held to denote and de- 
fine an ‘‘office,’’ including governmental authority over the 
affairs of the union, or was it limited, as the Board con- 
tends, only to those specifically called ‘‘officer”? or oceupy- 
ing a position specifically entitled ‘‘office’? even though the 
“‘term of office’’ of the position is defined in the Constitu- 
tion. 

The Act does not define the term ‘officer’? and by regu- 
lation the Board defined it to mean ‘‘any person occupying 
a position identified as an office in the constitution of the 
labor organization . . .’’ (29 C.F.R. 1955 Supp. Sec. 102.13) 

That definition was sustained in NLRB v. Coca-Cola 
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Bottling Works, 350 U.S. 264, and the Company does 
not challenge it. However, in the Coca-Cola case the Su- 
preme Court did not endorse the appellation test of office 
here applied by the Board. 

The appellation test here urged by the Board was not at 
issue in the Coca-Cola case, and the Supreme Court deci- 
sion cannot reasonably be read as endorsing it. 

Sustaining the Board’s regulation, the Court held: 


“Neither §9(h) itself nor its legislative history at- 
tempts a definition of ‘officers.’ ‘Officers’ is a word 
of familiar usage and ‘[a]fter all, legislation when not 
expressed in technical terms is addressed to the com- 
mon run of men and is therefore to be understood 
according to the sense of the thing, as the ordinary 
man has a right to rely on ordinary words addressed 
to him’ . . : ‘Officers’ normally means those who hold 
defined offices. It does not mean the boys in the back 
room or other agencies of invisible government, 
whether in politics or in the trade-union movement. A 
definition of officer as ‘any person occupying a posi- 
tion identified as an office in the constitution of the 
labor organization’ accords with this lay understand- 
1868) C.F.R., 1955 Supp. Sec. 102.13’’ (350 U.S. 
a 


Stated as an equation the Court ruled that the term 
officer as used in Section 9(h) equals the term officer as 
commonly used, which in turn equals the holders of defined 
offices. And the Court accepted the Board definition as one 
incorporating that judicial construction of the Act. 

The Board’s appellation test of ‘‘office”’ applied here but 
not passed upon by Coca-Cola, is defective in two basic 
respects—(1) it rejects the common significance of the term 
in favor of an artificial definition, and (2) it demonstrably 
is irreconcilable with the objectives of Section 9(h) as 
found and declared by the Supreme Court. 

The common, definitive attributes and incidents of office 
are declared in Metcalf & Eddy v. Mitchell, 269 U.S. 514. 
Holding that consulting engineers of the State of Maine 


111 


were not officers within the meaning of the War Revenue 
Act of 1917, the court there ruled— 


‘‘An office is a public station conferred by the ap- 
pointment of government. The term embraces the 
idea of tenure, duration, emolument and duties fixed 
by law. Where an office is created, the law usually 
fixes its incidents, including its term, its duties and its 
a United States v. H artwell, 6 Wall. 385; 
Hall v. Wisconsin, 103 U.S. 5. The term ‘officer’ ig 
one inseparably connected with an office ; but there was 
no office of sewage or water supply expert or sanitary 
engineer, to which either of the plaintiffs was ap- 
pointed. The contracts with them, although entered 
into by authority of law and prescribing their duties, 
could not operate to create an office or give to plain- 
tiffs the status of officers: Hall v. Wisconsin, supra; 
Affmordt v. Hedden, 137 U.S. 310. There were lac ing 
in each instance the essential elements of a public sta. 
tion, permanent in character, created by law, whose 
incidents and duties were prescribed by law. See 
United States v. Maurice, 2 Brock. 96, 102, 103; United 
States v. Germaine, 99 US. 508, 511, 512; Adams v. 


Murphy, 165 Fed. 304.” (Id. at page 520) 


And, in this connection, Cammer v. United States, 350 
U.S. 399, decided soon after the Coca-Cola case, is signifi- 
cant. Holding that a lawyer was not an officer of the Court 
for the purpose of a statute allowing the courts to punish 
misconduct of officers, the Supreme Court ruled— 


“It has been stated many times that lawyers are 
‘officers of the court.? One of the most frequently 
repeated statements to this effect appears in Ez parte 
Garland, 4 Wall 333, 378. The Court pointed out there, 
however, that an attorney was not an ‘officer’ within 
the ordinary meaning of that term. Certainly nothing 
that was said in Bx parte Garland or in any other case 
decided by this Court places attorneys in the same 
category as marshals, bailiffs, court clerks or judges, 
Unlike these officials a lawyer is engaged in a private 
profession, important though it be to our system of 
justice. In general he makes his own decisions, fol- 
lows his own best judgment, collects his own fees and 
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runs his own business. The word ‘officer’ as it has 
always been applied to lawyers conveys quite a differ- 
ent meaning from the word ‘officer as applied to peo- 
ple serving as officers within the conventional meaning 
of that term. Cf. Labor Board v. Coca-Cola Bottling 
Co., 350 U.S. 264. We see no reason why the category 
of ‘officers’ subject to summary jurisdiction of a court 
under § 401 (2) should be expanded beyond the group 
of persons who serve as conventional court officers 
and are regularly treated as such in the laws. See 28 
U.S.C. §§ 601-963.’? (Id. at page 405) 


The citation of the Coca-Cola case as one involving the 
‘‘conventional meaning’’ of the term officer coupled, as it 
is, to the references to Ex parte Garland as a case expli- 
cating the ‘‘ordinary meaning’’ of the term elucidates the 
Court’s construction of the term in the Coca-Cola case; for 
the reference is to the following from the opinion in Ez 
parte Garland: 


“The profession of an attorney and counselor is not 
like an office created by an act of Congress, which 


depends for its continuance, its powers and its emolu- 
ments, upon the will of its creator, and the possession 
of which may be burdened with any conditions not pro- 
hibited by the Constitution. Attorneys and counselors 
are not officers of the United States; they are not 
elected or Sppomtes in the manner prescribed by the 


Constitution for the election and appointment of such 
officers ...” (71 U.S. at 378) 


The Metcalf & Eddy and Ex parte Garland cases were 
concerned with the common definitive indicia of public 
office. However, the applicability of these criteria for the 
purposes of Section 9(h), recognized by the Court in Cam- 
mer v. United States, is evident. 

Diseussing the governmental aspects of labor organiza- 
tions, W. Willard Wirtz has observed that— 


‘‘The organic laws for these communities are in- 
cluded in the union constitutions and by-laws. These 
documents establish the organization of the union gov- 
ernment, provide for the exercise of executive, legis- 
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lative and judicial functions, and fix the terms for 
membership, including taxes (or ‘dues’), in the em- 
ployee community. ... 
* * e . * ° se * es 
“These union constitutions and by-laws are much 
more than abstract statements of principle. The typi- 
cal union organization includes its own system of 
cass) me penalties... .’’ (13 La. L. Rev. 440, 446-447 
(195. 


In this respect, the Constitution of the UAW-AFL-CIO 
is illustrative, for as the foreword states— 


“‘The following pages contain the law of our Inter- 
national Union. 
° * * * * ; ° ° ° e 

‘¢Between Conventions, this Constitution is our basic 
guide. It serves as our standard for sound procedure 
and keeps us from actions which would undermine our 
unity and weaken the workers’ cause. (Co. Ex. 1, 
J.A. 2167-2168) 


The construction of Section 9(h) advocated by the Com- 
pany—namely, that the term ‘‘officer” included those occu- 
pying positions constitutionally vested with the attributes 
and incidents of office—has been adopted by courts which 
have considered the matter. Shoreline Enterprises of 
America, Inc. v. NLRB, supra; Goodman Mfg. Co. v. NLRB, 
supra. 

In the Shoreline case, decided after the Supreme Court 
decision in Coca-Cola, the Court rejected the Board’s ap- 
pellation test on the ground that if it were correct ‘‘a com- 
pletely communist-run union could circumvent congres- 
sional objectives and obtain the benefits of the Act by the 
simple device of excising the words ‘office’ and ‘officer’ 
from its constitution or limiting the definition of ‘office’ to 
certain innocuous positions filled by titleholders shorn of 
power and function.’’ (262 F. 2d at 941) 

The test applied in Shoreline was whether the position 
occupied by the alleged ‘‘ officer” was constitutionally vested 
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with the authority and functions associated with an office. 

In the Goodman Mfg. Co. ease, also decided after the 
Supreme Court decision in the Coca-Cola case, the Court 
applied the same basic construction of Section 9(h). Hold- 
ing that secretaries and trustees of the UERMA were 
officers, the Court declared: 


‘‘The powers and duties conferred by the constitution 
upon ‘secretaries’ and ‘trustees’ together with the 
character of recognition given them by the Interna- 
tional Union, strongly support the conclusion that they 
under Article 5 of the constitution hold a position 
‘identified as an office.’ ’’? (234 F.2d at 779) 


As held by the Examiner (Kohler Co., 117 NLRB 321, 
327)— 
‘¢[TJhe Court [In Goodman] relied mainly on the con- 
stitutional provisions themselves which were less ex- 
plicit in identifying the position of trustees as an office 
than are the provisions of the UAW-CIO Constitu- 
tion.”’ 
As also held by the Examiner (Kohler Co., 117 NLRB 
321, 328)— 


“In any event, the identification of this position as 
an office, is so explicitly made in the Constitution that 
the same conclusion is impelled here, regardless of 
what weight is to be given that case [Goodmam] as a 
precedent.”’ 


Application of the criterion advocated by the Company 
effectuates the objectives of Section 9(h), while the con- 
struction of Section 9(h) urged by the Board emasculates 
the statutory provision. 

Discussing the objectives of Section 9(h) in American 
Communications Association v. Douds, 339 U.S. 382, the 
Court stated: 

“Its manifest purpose was to bring within the terms 


of the statute only those persons whose beliefs strong- 
ly indicate a will to engage in political strikes and 
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other forms of direct action when, as officers [or para- 
phrseng Coca-Cola, when, as holders of defined of- 
ices] they direct union activities. ...”’ (Id. at 407) 


And, from the separate opinion by Mr. Justice Frank- 
furter: 


“Congress was concerned with what it justifiably 
deemed to be the disorganizing purposes of Commu- 
nists who hold positions of official power in labor 
unions, or, at the least, what it might well deem their 
lack of disinterested devotion to the basic tenets of 
the American trade union movement because of a 
higher loyalty to a potentially conflicting cause ....’’ 
(Id. at 418) 


The distinction drawn by the Supreme Court in the Coca- 
Cola ease, between the boys in the back room and other 
agencies of invisible union government and the holders of 
defined offices, is implicit in the Court’s view of the objec- 
tives of Section 9(h). The Court construed Section 9(h) 
to reach those who, by reason of the constitutional attri- 
butes of positions occupied, exercise ‘‘ official power,’’ direct 
the affairs of the union and control its treasury. 

The Board’s construction of Section 9(h) has excluded 
from the scope of Section 9(h) the very positions the 
Supreme Court indicated the Act was designed to reach. 

A construction which materially impairs the effective- 
ness of a statute will not be made where ‘‘a construction is 
possible which will preserve the vitality of the Act and 
the utility of the language in question ...’’ Sunshine An- 
thracite Coal Co. v. Adkins, 310 U.S. 381, 392. ‘‘There is 
a presumption against a construction which would render 
a statute ineffective or insufficient.” Bird v. United States, 
187 U.S. 118, 124. ‘‘The cardinal principle of statutory 
construction is to save and not to destroy.’’ United States 
v. Menasche, 348 U.S. 528, 538, quoting NDRB v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, 30. 
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CONCLUSION 


It is respectfully submitted that the Board’s order 
against Kohler Co. should not be enforced, and its peti- 
tions for enforcement should be denied. 

July, 1961 


Lyman C. Concer 
Epwarp J. Hammer 
Kohler, Wis. 


Exxison D. Sorrsa, Jr. 
Barringer Building 
Columbia, S. C. 

Wiuum F. Howe 
Gall, Lane & Howe 


401 Commonwealth Bldg. 
Washington 6, D. C. 


Attorneys for Kohler Co. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat, 519, 29 U.S.C., Sees. 
151, et seq.) are as follows: 


Ricuts or Emer.oyvees 


Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all 
of such activities except to the extent that such right may 
be affected by an agreement requiring membership in a 
labor organization as a condition of employment as au- 
thorized in section 8(a) (3). 


Unrar Lasor Pracrices 


Sec. 8.(a) It shall be an unfair labor practice for an 
employer— 
(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7; 


e * ° e * ° es * * * 


(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization... 


e * e + * e es e * * 


(5) to refuse to bargain collectively with the represen- 
tatives of his employees, subject to the provisions 
of section 9(a). 


Sec. 8.(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

(3) to refuse to bargain collectively with an employer, 
provided it is the representative of his employees 
subject to the provisions of section 9 (a) 

e * s e s e e * e 
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See. 8.(d) ‘‘For the purposes of this section, to bargain 
collectively is the performance of the mutual obligation of 
the employer and the representative of the employees to 
meet at reasonable times and confer in good faith with re- 
spect to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or any 
question arising thereunder, and the execution of a written 
contract incorporating any agreement reached if requested 
by either party, but such obligation does not compel either 
party to agree to a proposal or require the making of a 
concession: ...”’ 

® * ° 7 * e * e * * 


REPRESENTATIVES AND ELECTIONS 
Sec. 9. * ** 


(h) No investigation shall be made by the Board of any 
question affecting commerce concerning the representation 
of employees, raised by a labor organization under sub- 
section (c) of this section, and no complaint shall be issued 
pursuant to a charge made by a labor organization under 


subsection (b) of section 10, unless there is on file with 
the Board an affidavit executed contemporaneously or 
within the preceding twelvemonth period by each officer 
of such labor organization and the officers of any national 
or international labor organization of which it is an affiliate 
or constituent unit that he is not a member of the Com- 
munist Party or affiliated with such party, and that he does 
not believe in, and is not a member of or supports any 
organization that believes in or teaches, the overthrow 
of the United States Government by force or by any illegal 
or unconstitutional methods. The provisions of section 35A 
oe oe ‘Criminal Code shall be applicable in respect to such 
avits, 


o a * * * & ° e ° ° 


PRevENTION OF UNFarm Lasor PRACTICES 
Sec. 10* * * 


(c) * * * If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease and 
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desist from such unfair labor practice, and to take such 
affirmative action including reinstatement of employees 
with or without back pay, as will effectuate the policies of 
this Act: *** 


(e) * * * The findings of the Board with respect to 
questions of fact if supported by substantial evidence on 
the record considered as a whole shall be conclusive. * * * 


(f) * * * Upon the filing of such petition, the court shall 
proceed in the same manner as in the case of an applica- 
tion by the Board under subsection (e) of this section, and 
shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and 
proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or set- 
ting aside in whole or in part the order of the Board; the 
findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered 
as a whole shall in like manner be conclusive. 


° * e s * 2. * ao e ° 


The relevant provisions of the Labor Management Rela- 
tions Act, 1957, amended (61 Stat. 136; 29 U.S.C. See. 141 
et. seq.) are as follows: 


Functions oF THE SERVICE 
Sec. 203 * * * 


(c) * * * The failure or refusal of either party to agree 
to any procedure suggested by the Director shall not be 
deemed a violation of any duty or obligation imposed by 
this Act. 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD | 


————————————— 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,961) 

Loca, 833 UAW-AFL-CIO, International Union, 
Unirep Avtomorite ArrcraFt & AGRICULTURAL 
TMPLEMENT WorkErS OF AMERICA, PETTTIONERS, 

v. 
Nationa, Lasor RELatrions Boarp, RESPONDENT, 
KOHLER COMPANY, TINTERVENOR, 


No. 16,031 | 


NationaL Lasor ReE_ations Board, PETITIONER, 
Vv. 
Koner CoMPANY, RESPONDENT. 
| 


No. 16,182 | 
Koxuter Company, A Wisconsix Corporation, 
| 
PETITIONER, | 
Vv. 
Nationa, Lasor RELATIONS Boar, RESPONDENT. 


On Petition to Review and Set Aside, and on Petition and Cross-Potition for 
Enforcement of An Order of the National) Labor Relations Board 


oe. Stuart RorHMan, 
I United States Court of Axpenlar il Counsel, 


i For the 


| Di. . . Hl 
ll trict of Columbia CoatINicK L. MANOIL, 
- “aM . 
JUN S 4964 Associate General Counsel, 
Marcen MaLurr4PRrevost, 


Srph ls Sivanly \ ssistant General Counsel, 
CLE 


RK SaMvueL M. SINGER, 
ALLAN I, MENDELSSOHN, 
Attorneys, | 


National Labor Relations Board. 


STATEMENT OF QUESTIONS PRESENTED 
A. Case No. 16,031 

1. Whether the issuance of the complaint in this case 
was in excess of statutory authority because the trus- 
tees of the International Union had not filed affidavits 
pursuant to Section 9(h) of the National Labor Rela- 
tions Act, and if so whether the Court should set aside 
the Board’s order for that reason. 


2. Whether the Board properly concluded that the 
Company violated Section 8(a) (5) and (1) of the 
Act by refusing to furnish the Union wage information 
to which it was entitled, by unilaterally granting wage 
increases, and by otherwise refusing to bargain in good 
faith with the Union. 


3. Whether the Board properly concluded that 
Kohler violated Section 8(a)(5), (3) and (1) by its 
treatment of the Shell Department employees and by 
discharging employee Dottei. 


4. Whether the Board properly found that the Com- 
pany by violations of Section 8(a)(3) and (5) occur- 
ring on and after June 1, 1954, prolonged the strike 
which had begun in April 1954 and converted it into 
an unfair labor practice strike. 


5. Whether the Board properly concluded that the 
Company violated Section 8(a) (1) of the Act (a) by 
statements of supervisory personnel to an employee, 
(b) by soliciting an employee to return to work, (e) 
by serving eviction notices on and thereafter evicting 
certain striking employees who were then residents 
or tenants in company-owned properties, and (d) by 
engaging through hired detectives in acts of surveil- 
lance over the union and anti-union espionage. 


6. Whether the Board’s order is valid and proper. 
i) 
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1. Whether the Board properly concluded that the 
strike of April 5, 1954, was economic at its outset and 
was not initially caused by any unfair labor practice of 
Kohler Company. 


2. Whether the Board properly concluded that Koh- 
ler’s March 1, 1955, discharge of each of 77 strikers 
beeause of his conduct during the strike was not 
unlawful. 


3. Whether the Board properly concluded that the 
Company did not violate Section 8(a)(3) of the Act 
by serving eviction notices on and thereafter evicting 
certain striking employees who were then residents or 
tenants in company-owned properties.t 


4. Whether the Board erred in failing to conclude 
that the Company violated Section 8(a)(5) of the 
Act by failing to negotiate with the Union respecting 
the discharge of 77 employees for conduct during the 


strike. 


5. Whether the Board should have ordered backpay 
for the striking Shell Department employees beginning 
November 22, 1954. 


f The Union has advised the Board that it no longer intends to 
litigate this issue. Accordingly, the issue will not be treated herein. 
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IMPLEMENT WORKERS OF AMERICA, PETITIONERS, 
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NationaL Lazor RELATIONS BoarD, PETITIONER, 
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On Petition to Review and Set Aside, and on Petition and Cross-Petition for 
Enforcement of An Order of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


STATEMENT OF THE CASE 
Case No. 15,961 is before the Court upon the peti- 
tion of Local 833, UAW-AFL-CIO (herein called the 
Union) to review and set aside certain portions of an 
order of the National Labor Relations Board denying 


2 


relief which the Union, as charging party, had re- 
quested. The Board’s order was issued against the 
Kohler Company, a Wisconsin corporation (herein 
ealled Kohler or the Company) on August 26, 1960, 
following the usual proceedings under Section 10(c¢) 
of the National Labor Relations Act, as amended (61 
Stat. 136, 29 U.S.C. See. 151, et seg). No. 16,031 is be- 
fore the Court upon petition of the Board for enforce- 
ment of its order against the Company. No. 16,182 
is before the Court upon petition of the Company in 
the Court of Appeals for the Seventh Circuit to review 
and set aside the Board order and upon the transfer 
of that petition from said Court to this Court.’ In its 
answers to Nos. 15,961 and 16,182, the Board has re- 
quested enforcement of its order in full. 

The cases have been consolidated for purposes of 
briefing, argument, and for filing a single joint ap- 


pendix pursuant to an order of this Court dated Febru- 
ary 21, 1961, and pursuant to the prehearing stipula- 
tion filed and approved by this Court on February 9, 
1961 (J.A. 2-6).2 The Board’s Decision and Order are 


1 This Court has twice denied Company motions to transfer the 
proceedings to the Court of Appeals for the Seventh Circuit 
(Orders dated November 23, 1960 and January 9, 1961). The 
Supreme Court has denied certiorari on the Company’s petition 
to review this Court’s denial of the requested transfer. Kohler 
Co. v. Local 833, UAW-AFL-CIO, etc., 47 LRRM 2861 (April 3, 
1961). 


2“<J.A.’? refers to those portions of the record printed as a 
Joint Appendix to the brief. References to the Board’s Decision 
and Order and to the Trial Examiner’s Intermediate Report will 
be made by citing the page number appearing at the bottom of 
each page of Volume I of the Joint Appendix. References to the 
testimony will be made by citing the pages of the original type- 
written transcript which appear in bold face type in the center of 
the pages of those volumes of the Joint Appendix which contain 
the testimony. An exhibit will be identified by reference to the 
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reported in 128 NLRB No. 122 (J.A. 8-122). This 
Court has jurisdiction of the proceedings under Sec- 
tion 10(e) and (£) of the Act. 


I, THE BOARD'S FINDINGS OF FACT 


In the background of the instant case lurks one of 
the most bitter and long drawn-out disputes in modern 
labor-management relations, more typical, as the Trial 
Examiner observed, of conflicts in a ‘‘by-gone era.’’ 
During its seven-year history, this dispute has been the 
subject not only of extensive radio and press coverage, 
but even of Congressional hearings. The basic issues, 
however, are not dissimilar to those which have been 
raised in hundreds of less publicized unfair labor prac- 
tice cases since passage of the Wagner Act. After 
many months of hearings, at which over 20,000 pages 
of testimony were recorded and over 1,000 exhibits 
received, the Trial Examiner characterized the dispute 
as ‘‘an example of labor’s irresistible force meeting 
management’s immovable object’ (J.A. 129). 

Briefly, the Board found, in Case Nos. 16,031 and 
16,182, that Kohler refused to bargain in good faith 
with the Union, in violation of Section 8(a) (5) and (1) 
of the Act, by unilaterally putting into effect wage 
increases, by discharging certain striking employees 
and transferring certain nonstriking employees without 
notification or consultation with the Union, by refus- 
ing to furnish pertinent wage information for purposes 
party which introduced it and the exhibit number, such as G.C. 
Ex., Un. Ex. (Union) and Co. Ex. (Company). References 
preceding a semicolon are to the Board’s findings; succeeding ref- 
erences are to the supporting evidence. In order to avoid burden- 
ing the Court with an appendix even more voluminous than that 
already before the Court, we have not printed certain exhibits, 


such as contracts, as to which there is no dispute. These ex- 
hibits have been marked with an asterisk (*). 
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of bargaining, and by otherwise failing to meet its 
statutory obligations to negotiate in good faith. The 
Board also found that Kohler violated Section 8(a) (3) 
and (1) of the Act by discriminatorily treating and 
discharging certain employees because of their partici- 
pation in strike activities. In addition, the Board 
found that Kohler interfered with, restrained, and 
coerced its employees by engaging in surveillance and 
anti-union espionage, by evicting certain strikers from 
Company-owned dwellings, and by other conduct viola- 
tive of Section 8(a) (1) of the Act. 

In Case No. 15,961, the Board found that the Com- 
pany did not fail to bargain in good faith prior to the 
strike of April 5, 1954,° and that the strike was thus 
caused by a dispute over economic matters rather than 
by unfair labor practices. The Board further found 
that 77 striking employees were discharged because of 
their misconduct during the strike and were therefore 
not entitled to reinstatement.‘ 

The evidentiary facts upon which the Board based its 
findings are summarized below: 


3 Unless otherwise specified, all dates hereafter refer to the 
year 1954. 


*In making these findings, the Board adopted each of the in- 
numberable credibility resolutions which the Trial Examiner made 
throughout the 16 months of hearing. In only two instances did 
the Examiner fully credit the testimony of a witness. And, of 
these two, only the testimony of Judge Arold F. Murphy of the 
Cireuit Court of Sheboygan County (infra, pp. 24-30), assumes 
any relevance for purposes of this Court’s decision. 


5) 
A. Background 


1, Advent of union organization in the Kohler plant 


In 1933, on the Company’s instigation and sponsor- 
ship, the Kohler Workers Association, hereafter called 
KWA, was formed as an independent union to repre- 
sent the Kohler employees (J.A. 12-13, 129 ; 3073-3074). 
Throughout the first decade of its existence as the col- 
lective bargaining representative, KWA received such 
innumerable forms of assistance and support from the 
Kohler management as would justify its characteriza- 
tion by present day standards as a ‘‘dominated’’ union 
(J.A. 12, 129-130; 1060-1061, 1109-1115, 1593-1594, 
1607-1609, 2543-2544, 3074-3076, 3083-3088, 3091, 3115- 
3117). During the late 1940’s, however, and as the 
KWA leadership became increasingly militant in its 
demands and attitudes, Kohler began to withdraw much 
of its assistance (J.A. 12-13, 130, 136; 2550-2551, 3109- 
3111, 3115-3116). By 1952, when KWA affiliated with 
Local 833, virtually all remaining forms of assistance 
had been terminated (J.A. 12-13, 130; 1109-1113, 3087, 
3106-3107, 3109-3110). 

After the creation of KWA and through 1951, vari- 
ous abortive attempts were made to organize the Kohler 
employees on other than an independent union basis. 
In 1934, the AFL, which had been trying to organize 
the Kohler employees even before formation of KWA, 
called a strike at the Kohler plant (J.A. 129; 3077). 
During the first week of the strike, violence erupted, 
tear gas was used against strikers, and, as was not 
unusual in that era, the state militia intervened to 
bring the violence to an end and permit reopening of 
the plant (J.A. 129, 138; 3078-3080, 3082-3083). Later 
in 1934, the AFL lost to KWA a representation elec- 
tion conducted by the old NLRB under Section 7(a) 
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of the NRA and, in 1946, an election conducted by the 
Wisconsin Employment Relations Board, hereinafter 
called WERB (J.A. 129-130; 3100-3103, 3470-3472). 
In March 1951, the NLRB conducted another election, 
resulting again in a KWA victory, on this occasion, 
however, over UAW-CIO Local 833 (J.A. 130; 3104, 
3472). 


2. KWA adfiliates with UAW-CIO in 1952 and Local 833 becomes 
the certified representative 

The UAW/CIO began its organizing drive at the 
Kohler plant in July 1950 (J.A. 129-130; 2278-2280). 
In April 1952, KWA affiliated with Local 833 and in 
June 1952, Local 833, in a contest with a ramp KWA 
group, won a Board election and was certified as the 
bargaining representative of the Company’s produc- 
tion and maintenance employees (J.A. 129; 1054, Co. 
Ex. 32). From the inception of the CIO organizing 
drive until its certification, the Company displayed to- 
wards it an open and flagrantly hostile attitude, culmi- 
nating ultimately in the filing by employees of unfair 
labor practice charges before the Board (J.A. 13, 136). 
As is more fully detailed in Kohler Co., 108 NLRB 207, 
the Board found that during the period from Septem- 
ber 1951 until August 1952, company supervisors made 
repeated threats of reprisal to employees who were ac- 
tive on behalf of the CIO, and that one of the most 
partisan CIO supporters had been discriminatorily dis- 
charged (J.A. 13). In enforcing the Board’s order, 
the Court of Appeals for the Seventh Circuit con- 
cluded that the Board’s findings of Section 8(a) (1) 
and (8) violations were appropriate, particularly ‘‘in 
the light of the hostility of the Company toward the 
UAW”, and because “‘the officers of the Company cer- 
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tainly made no attempt to conceal the fact that they 
did not want the UAW in the plant.”” N.L.R.B. v. 
Kohler, 220 F. 2d 3, 8, 9. 


8. Post-certification bargaining—the 1953 contract 

Immediately after Local 833’s election victory, Koh- 
ler withdrew all remaining forms of assistance which 
it had, up to this time, accorded the KWA (J.A. 12-13, 
136; 1060-1061, 1109, 2543-2544, 3086).° Apart from 
this, the Company did commence negotiations with the 
Union in August 1952, and agreement on a contract 
was reached by February 1953 (J.A. 13-14, 129; 3525- 
3526, G. C. Ex. 2*). These negotiations, however, 
were not without attendant difficulties; and authoriza- 
tion to strike was voted by the Union shortly before 
agreement was reached (Co. Ex. 82A-la). Anticipat- 
ing a strike at this point, Kohler purchased guns, am- 
munition, and tear gas, and also built five or six watch 
houses placing them atop the roofs of various buildings 
within the plant enclosure (J.A. 13, 138; 3308-3314).° 
Resort to this arsenal proved unnecessary and when the 
contract was executed, it was hailed by the Union as 
a ‘‘good’’ one, and one ‘‘we can accept with pride’’ 
(J.A. 14, 137-138; Co. Ex. 82A-1c). Estimating its 
wage increase, including fringe benefits, at 18¢ per 
hour, the Union characterized its overall gains as ‘‘im- 


5¥For example, all union meetings on company property were 
discontinued (J.A. 1109, 1171-1172, 3086, 3106-3107). Permission 
to use respondent’s recreation hall was withdrawn (J.A. 1109). 
Union officials were no longer allowed to use their desk space in 
the plant for union business; and union activities in the plant were 
severely restricted (J.A. 1060-1061, 1112-1114, 1171, 1607-1609, 
1614, 2543-2544). 


6 The Union similarly made certain strike preparations by bring- 
ing in sound trucks from Detroit and by fully equipping a strike 
kitchen to handle three meals per day (J.A. 13; Co. Ex. 82A-1a). 
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portant’? and ‘“‘tremendous’’ with the “‘key conces- 
sions”’ being ‘‘particularly on arbitration and in union 
security”’ (J.A. 14, 187-188; 3528-3531, Co. Exs. 82A- 
1b, ¢, g,h). One of the greatest victories, according to 
the Union, was the Company’s complete acceptance of 
the Union on a permanent basis (ibid.). 

Mere execution of the contract, however, did not ter- 
minate the 1953 negotiations, for pursuant to a three 
months’ wage repener clause in the contract, the 
Union requested reopening on May 23. Negotiations 
on the reopener were fruitless until a strike authoriza- 
tion was again voted; and only after the Company had 
initiated strike preparations similar to those of the 
preceding February, was a three-cent increase finally 
negotiated on August 20, retroactive to May 23 (J.A. 
14, 138; 3344-3345, 3537-3538). 


B. The Negotiations Prior to the April 5, 1954, Strike 
1. Progress of negotiations 

On February 2, 1954, negotiations opened, with con- 
tract proposals by both parties, as well as the 1953 con- 
tract, on the table (J.A. 15, 141; 546-547, 549). On 
February 15, the Company offered a complete contract 
containing all the proposals advanced by it during the 
preceding days (J.A. 16, 142-143; 3576, G. C. Ex. 15%, 
18). Negotiations ensued throughout the month and 
all proposals were examined and discussed point by 
point at least twice (J.A. 15, 141; 549-551). The nego- 
tiations were continuous except for weekends and a 
three-day recess requested by the Company during late 
February (J.A. 15-16, 141; 551-552, 555). The Union’s 
suggestion of lengthier hours, including evening ses- 
sions and weekends, was rejected by Conger, the Com- 
pany’s attorney and chief negotiator, as ‘‘marathon’”’ 
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negotiations, and a regular schedule of 9 to 5 on normal 
work days was generally followed (J.A. 15, 141; 548- 
549). 

During these and subsequent negotiations, the Union 
was represented by various spokesmen, among whom 
were International Officials Burkart, and Mazey, Re- 
gional Director Kitzman, and Local representatives 
Graskamp, Bauer, and Kohlhagen (J.A. 132-133 ; 1054, 
1196, 1209, 1393, 2536, 13121, 13339). The Company 
was represented primarily, if not exclusively, by Con- 
ger (J.A. 133; 2546-2547, 2831-2833).” 

Although the detailed progress on the major issues * 
will be developed below (see pp. 31-38), it will suf- 
fice at this point to note that a Summary of Negotia- 
tions prepared by Burkart on February 26 and pre- 
sented to the Federal Conciliation representative on 
March 3, when the latter joined the negotiations, con- 
tains numerous references to proposals, counter-pro- 
posals, compromises and areas (for example, defini- 
tion of a “grievance,” first three steps of the grievance 
procedure, time for wash-up, etc.) where agreement 
had been reached (J.A. 141-142, 15-16; 561-562, 1082, 
G. C. Ex. 19). At the hearing the Union contended 
that the areas of agreement were confined strictly to 
minor points, but the Board found ‘‘that progress was 
made on some * * * [major] issues by narrowing the 
area of disagreement”’ (J.A. 142, 16; 555, 563-564, 1083, 
G. C. Ex. 22). Furthermore, during the negotiations, 

7 Other Company negotiators from time to time included At- 


torneys Hammer and Howe, and Company officials Biever and 
Smith (J.A. 133-134; 920). 


8 Arbitration, union security, seniority, pensions, insurance (life, 
medical and hospitalization), wages, and a 4% paid lunch period 
in the enamel shop (J.A. 142; 554). 
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Conger continually objected to the discussion of minor 
issues first and suggested that the parties ‘‘get down 
to the meat of this contract’? (J.A. 16, 142; 553-555). 
Burkart acceded to these suggestions, but added a fear 
lest the minor issues get ‘‘lost in the shuffle” (<bid.). 
The parties thereupon turned to the major issues, but 
no agreement was forthcoming (ibid.). 

Meanwhile on February 23, the Union called atten- 
tion to the imminent expiration of the contract and 
requested a one-month extension to insure sufficient 
time for orderly bargaining (J.A. 16, 142-143, 170- 
171; 552-553, 556-558, G. C. Ex. 17). On February 
25, Kohler rejected the proposal but offered instead 
to extend the contract for one year without a wage 
increase, but including the provision for a quarterly 
wage reopener (cbid.). The Union rejected this 
offer, characterizing it as a ‘‘propaganda weapon,”’ 
the acceptance of which would have made a waste of 
all the time thus far spent in the negotiations (ibid.).° 
Kohler on February 26, then offered the Union a 
3-cent per hour increase conditioned specifically on ac- 
ceptance by the Union of the Company’s last contract 
offer of February 15, with such changes as had been 
agreed upon to date and with the existing pension and 
insurance plans to remain in effect (J.A. 16, 142-143, 
171; 558-559, 1067, G. C. Ex. 18). The Union rejected 
this offer and questioned the Company as to what 
practices it would follow after expiration of the con- 
tract. Kohler’s negotiators indicated that the Com- 


2 As we show below, pp. 36-38, Kohler’s contract proposals 
up until that date were designed to decrease the area of arbitrable 
disputes, increase management prerogatives and otherwise resolve 
various so-called ambiguities of the 1953 contract in a manner 
advantageous to the Company. 
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pany would “‘continue the past practice and operate 
along the lines of the expiring contract’”’ (J.A. 170, 31; 
1064)."° The Union then informed the Company that 
it had asked the assistance of the Federal Mediation 
and Conciliation Service (J.A. 16, 143; 559, 969-970, 
1082), and requested that the parties continue bargain- 
ing pending arrival of a conciliator. The Company, 
however, rejected this procedure and suspended nego- 
tiations pending arrival of the Conciliation Service 
(ibtd.). 

Thereafter, between March 3 and March 8, several 
meetings were held in which conciliators participated 
(J.A. 16, 143; 560-561, 563-564, 13336-13337). During 
the March 8 meeting, the Union announced that it had 
reached its “‘basic’’ position and that it would take a 
strike vote on March 14 (J.A. 16, 143-144; 1083-1084, 
13096-13097, 13337-13338). On March 10, the Company 
again presented its alternative offers of February 25 
and 26—to either renew the 1953 contract ‘“‘without a 
general wage increase’’, or to grant a 3-cent increase 
conditioned on acceptance of the Company’s February 
15 contract offer with any changes agreed upon to date. 
The Company stated that this was its ‘‘final position” 
(J.A. 16, 143; G. C. Ex. 24). 

Meanwhile, on March 9, the Union sent a letter to 
President H. V. Kohler, requesting that he take part 
in the negotiations (J.A. 144, G. C. Ex. 23). By letter 
of March 11, Kohler declined the request and added 
that unless the Union eliminated ‘‘demands designed 


0On March 10, after expiration of the contract, the Company, 
through its publication ‘‘People’’ likewise notified the employees 
that ‘‘while there is no contract in effect at this time... it 
plans no radical changes in its policies which have been carefully 
worked out over the years even though no contract exists’? (J.A. 
30-31; G.C. Ex. 141B*). 
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only to increase the power of the Union as such”’ and 
“accept the Company’s offer on money matters... 
there is no point in further negotiations”? (J.A. 144; 
G. C. Ex. 25). 

On March 14, the Union membership in a mass meet- 
ing of about 2000 members voted to reject respond- 
ent’s last offer and, by an 88.2% majority, voted also 
to authorize the Union executive board to call a strike 
(J.A. 17, 398-399; 1070-1072). The following day, 
Kohler commenced strike preparations similar to those 
of February and August 1953 (J.A. 17, 138-139; 3319- 
3324, 3344-3345). On March 18, the watchtowers of 
1953 vintage were re-erected and floodlights were in- 
stalled (J.A. 17; 3321-3323). The Union renewed its 
strike preparations, setting up soup kitchens and sound 
trucks (J.A. 17). 

Negotiations were resumed on March 17. At the very 
outset, Conger announced that the only real issue was 
whether or not the Union would accept either one of 
the Company’s prior proposals stating that, if not, 
there was no point in wasting any further time (J.A. 
17, 144; 556-557, 1084, 13098, 13218). The Union re- 
plied that it was there to bargain and could not accept 
either of the proposals as bona fide offers (ibid.). At 
a later meeting on March 19, when Conger again re- 
peated the Company position, Burkart replied that 
“the union was there to negotiate . . . and if you are 
not here to negotiate, there is the door, you are free 
to go through it any time” (J.A. 17; 568-571, 1085, 
5153-5154, 13099-13100, 13339-13341). Conger there- 
upon got up and left, amidst an angry statement by 
International Representative Ferraza suggesting that 
the Company prepare for a strike (J.A. 17, 144; 4939- 
4941, 5154, 13099-13100). 
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On March 24, the Company notified the employees 
that the Union had received the Company’s final offer 
and that the Company would ‘‘not re-employ any em- 
ployee who engages in illegal conduct in the event of a 
strike’’ (J.A. 17; G. C. Ex. 141-D). On March 25, the 
Union, by letter, apprised the Company of the strike 
vote but offered to resume negotiations (G. C. Ex. 26). 

On April 2, negotiations were resumed under shroud 
of the Union’s announcement that a strike was sched- 
uled for April 5. The major issues were discussed, but 
no progress was made (J.A. 17-18; 144; 1210-1211). 
At the next meeting on April 3, Conger rejected a 
union proposal that maintenance men be issued passes 
to permit their crossing the picket line, stating that 
the Company intended to operate the plant without 
union help (J.A. 17-18, 144; 1087-1089, 1134-1135, 1211- 
1216, 1621-1623). At the moment of break-off, Conger 
noted that he had seen the strike coming for a long 
time (J.A. 18, 140; 573-574, 1087-1090, 1216-1217, 
1622, 4942-4944, 13100-13101, 13219-13220, 13341). 
Howe, one of the Company attorneys, added that ‘‘If 
we must have a showdown, it might as well come now’’ 
(ibid.). The strike commenced on Monday morning, 
April 5. 


2. The Board’s conclusion with respect to the pre-strike 
negotiations 


Although noting that the circumstances preceding 
execution of the 1953 contract might well support a 
conclusion that the Company was, at that time, “‘op- 
posed to bargaining with any but a dominated union 
and was particularly opposed to bargaining with 
[Loeal 833]”’ (J.A. 13), the Trial Examiner and the 
Board (Member Jenkins dissenting) concluded that 
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from the execution of the 1953 contract and through- 
out the negotiations preceding the April 5 strike, the 
Company had bargained in good faith (J.A. 13, 18-19; 
140-141, 144-147)." For reasons more fully set forth, 
infra, pp. 111-117, the Board and the Trial Examiner 
rejected the General Counsel’s and the Union’s conten- 
tion that Kohler had engaged only in ‘‘surface bargain- 
ing’’ with the intention of undermining the status of 
the Union and frustrating and defeating the statutory 
goals of collective bargaining (J.A. 19, 144-147). And 
although disapproving of certain of the Company’s 
strike preparations, the Board concluded that in the 
circumstances of the case, such preparations, taken 
only after the Union membership had authorized a 
strike, did not evince a desire to provoke a strike 
nor a refusal or failure to bargain in good faith (J.A. 
20, 138-139).” 


11 Member Jenkins, in a separate dissenting opinion (J.A. 83- 
118), concluded that Kohler had engaged in ‘‘surface bargaining”’ 
prior to the strike and that it participated in the negotiations 
with the adamant purpose of undermining the status of the Union 
as the bargaining representative. However, with respect to 
virtually all other findings relative to the Company, Member 
Jenkins agreed with the majority. And, as the Board expressly 
noted, the remedy which Member Jenkins recommended is almost 
parallel to that of Chairman Leedom and Member Rodgers (J.A. 
40). This is explained by the fact that the Company did not re- 
sume operations until the day of its unilateral wage increase on 
June 1, 1954 (infra, pp. 15-17) and apparently no new employees 
were hired prior to that time who would otherwise have replaced 
the ‘‘economic’’ strikers. Thus, all employees entitled to rein- 
statement under Member Jenkins’ view as of April 5, would, be- 
cause of the absence of any replacements, be equally entitled under 
the view of the majority as of June 1. This would exclude, of 
course, those lawfully discharged for misconduct (infra, pp. 
55-57, 117-128). 


12 The Board found, however, that the Company committed three 
isolated unfair labor practices prior to the beginning of the strike, 
but that none of these was of such character as to cause the strike 
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C. The Company Prolongs the Strike and Converts It Into An 
Unfair Labor Practice Strike by Engaging in Conduct Viola- 
tive of the Act During June 


1. The period from April 5 to May 28 


As discussed more fully, infra, pp. 51-52, from April 
3 to May 28, except for three days early in May, 
the Company’s plant was ‘‘shut down like a drum” 
by mass picketing of up to 2,500 pickets (J.A. 65-66, 
242-243; Co. Ex. 82A-5b, G. C. Ex. IBBBB). Violence 
erupted in many instances and the Union’s so-called 
“‘belly-to-back”’ picketing, with roving patrols, pre- 
vented non-strikers from entering the plant (ibid.). 
This picketing ceased on May 28, pursuant to an order 
of the WERB issued on May 21, which was followed, 
on May 28, by agreement between the parties to resume 
negotiations as of June 1 (see infra, p. 25, n. 16). 
Excepting the three day period from May 7-9, the 
General Counsel stipulated that the Company’s refusal 
to meet with the Union between April 5 and May 28 
would not be considered in determining whether the 
Company violated Section 8(a)(5) of the Act (G. C. 
Ex. IBBBB). 


2. The unilateral wage increase of June 1 


As shown supra, p. 10, Kohler proposed alterna- 
tive contract offers on February 25 and 26. The 
first offer was to extend the contract for one year with 
no immediate wage increase, and the second offer was 
to grant a 3¢ inerease conditioned on the Union’s ac- 
ceptance of the February 15 contract proposals plus 


(J.A. 29-30, 49-51, 360-361). The first involved a refusal to 
furnish information, in violation of Section 8(a)(5) and (1) 
(infra, p. 24, n. 15), and the others involved coercive statements, 
violative of Section 8(a)(1), made by Company supervisors to a 
union steward (infra, pp. 101-102). 
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all matters later agreed upon. These alternative offers 
were again tendered on March 10 but were rejected 
by the Union. At no time, however, did the Company 
offer to continue the old contract with the 3¢ increase 
(J.A. 31, 171; 575-576, 734, 4147-4148, 5138-5139, 13213- 
13215). Thus, in July, Conger acknowledged as cor- 
rect the fact that the 3¢ increase was offered only if 
the Union accepted the February 15 contract offer (J.A. 
31, 172-173 ; 4151-4152 ; G. C. Ex.157(A) (B)(C)). And 
according to the credited testimony of Judge Murphy 
who participated as conciliator in the negotiations in 
September (infra, pp. 24-30), Conger went one step 
further and stated specifically that if the Union wanted 
the old arbitration clause, “‘it would have to take the 
entire old contract without the 3¢ increase” (J.A. 31, 
163, 173, 196; 1078, 1489-1490, 2818-2819). 

Nevertheless, on or about June 1, the Company uni- 
laterally and without notice to the Union, instituted a 
3¢ wage increase, at the same time, according to the 
testimony of President Kohler, keeping in effect the 
old contract terms (J.A. 31, 171; 156, 2459). Although 
this wage increase was made effective as of April 5, the 
actual date of its institution, as found by both the 
Trial Examiner and the Board, was on or about June 
1 (J.A. 34-38, 171-172 ; 3585-3586, 13159-13160). There- 
after, the Company continued to deny the Union the 
opportunity of accepting the 1953 contract plus the 
3¢ increase, and frequently proclaimed that it would 
not reward the Union for having struck (J.A. 31, 33-34, 
168-169, 176; 671-673, 686, 713, 1232, 1241-1242, 4311- 
4312, 13263, 13334, 16513). 

The Board in agreement with the Trial Examiner, 
found that the Company, by instituting the wage in- 
crease unilaterally and without notice to the Union, 
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undermined the collective bargaining process and the 
bargaining representative, in violation of Section 
8(a)(5) and (1) of the Act (J.A. 31-32, 176). The 
Board further found that the Company’s unilateral ac- 
tion “‘prolonged the strike and converted it [the eco- 
nomic strike] to an unfair labor practice strike” (J.A. 
38, 361). For, under the circumstances of June 1, 
when negotiations were on the verge of resumption, to 
unilaterally institute a wage increase and contempo- 
raneously deny the same increase to the Union unless 
they accepted certain conditions less advantageous 
than those prevailing, ‘‘disparaged the union’’ and 
“‘ereated a serious impediment to settlement of the 
strike’? (J.A. 38-40, 361). 


3. The disparate treatment of the striking Shell Department 
employees 


The 1953 contract provided that employees hired for 


temporary departments established for the production 
of defense materials would be considered ‘‘temporary 
employees ;”’ that ‘‘they will acquire seniority only in 
the temporary department . . . and may be released 
whenever there was no work available in such tempo- 
rary department’’; that any regular employees trans- 
ferred to a temporary department would continue to 
hold and acquire seniority; and that employees who 
were transferred from a temporary to a permanent de- 
partment would attain ‘“‘seniority from the date of 
their original hiring, after three months in such 
permanent department” (J.A. 176-177; G. C. Ex. 2*). 
At the time of the strike, the Shell Department was the 
only temporary department in operation (J.A. 177; 
973). It was staffed by both temporary and perma- 
ment (transferred) employees (ibid.). 
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On March 2, the Company notified the Union by let- 
ter that the Shell Department contract was being 
terminated by the Ordnance Department on June 30, 
“that temporary help will be released on or before that 
date,’”’ and that “‘permanent help originally trans- 
ferred into the Shell Department from other depart- 
ments will be returned to their previous jobs or other 
comparable jobs, if possible’? (J.A. 177; 654, G. C. 
Ex. 53). 

On July 1, without notice to or consultation with the 
Union, the Company transferred each of the 29 tem- 
porary employees who was not on strike to another job 
in which, after 90 days, he received full seniority from 
the beginning of his employment (J.A. 177; 2430- 
2432). On the other hand, temporary employees who 
were on strike received notices that their employment 
was ‘‘now terminated,’”’ that they should pick up any 
personal belongings at the plant and surrender their 
passes to the employment office (J.A. 177; 2427-2429, 
G. C. Ex. 30). Again without notice to the Union, 
Kohler transferred practically all the nonstriking per- 
manent employees to other jobs; but permanent em- 
ployees who were striking were not transferred, nor 
were they informed that they could have employment 
in another department (J.A. 177; 2428-2430). 

As we pointed out, supra, p. 15, negotiations were 
resumed on June 1. There ensued, during these 
negotiations, various discussions respecting the Shell 
Department employees (J.A. 178-179 ; 654-658, 971-973, 
1093-1094, 1144-1146). At no time, during the course 
of these discussions, however, was any differentiation 
made as between striking and nonstriking employees; 
and Kohler, at no time prior to July 1, notified the 
Union of its intention or plan to differentiate between 
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them with respect to their tenure, status, seniority or 
transfer rights (J.A. 178-179; 658, 972-973, 2427-2431, 
13108-13109). 

Among the temporary employees who were dis- 
charged, 5 subsequently abandoned the strike and ap- 
plied for reemployment, 4 of them on July 26, and the 
other on October 19. All were rehired and, like the 
temporary nonstriking employees who had previously 
been transferred, were later given seniority retroactive 
to their original hiring date in the Shell Department 
(J.A. 178; 2432-2433, 2438). This was accomplished 
again without notice to or consultation with the Union 
(ibid.). 

On November 22, the Company wrote each of the 48 
temporary employees who had been discharged and 
who had not returned to work, informing them that 
it had received a supplemental Shell contract and offer- 
ing them temporary employment on the same basis as 
their original employment for the duration of this sup- 
plemental contract (J.A. 178; 2444, G. C. Ex. 39). 
Four employees accepted the offer, and after comple- 
tion of the contract in May 1955, they were transferred 
to permanent jobs acquiring seniority, after 90 days, 
retroactive only to the date of their rehiring (J.A. 178; 
2433-2434, 2439). At the same time, however, the 
Company was giving jobs in permanent departments 
to persons with no prior experience in the Company; 
and, according to President Kohler, new employees em- 
ployed in the Shell Department were hired as perma- 
nent employees (J.A. 180; 385-387, Co. Ex. 71*). 

On the basis of these facts, the Board and the Trial 
Examiner found that the Company violated Section 
8(a) (5), (3), and (1) of the Act by discharging the 53 
temporary employees ‘‘for the sole reason that they 
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were on strike,”’ by thereafter failing to offer them re- 
instatement on the same basis as nonstrikers similarly 
situated, and by unilaterally transferring nonstrikers 
to other departments without notification to the Union 
(J.A. 40-41, 42, 179-182). The Board further found 
that the Company’s conduct, like its unilateral wage 
increase on June 1, contributed to the prolonging of the 
strike (J.A. 41, 361). 
4. General progress of negotiations during June 

As pointed out, supra, p. 15, by agreement of 
the parties, negotiations were resumed on June l. 
They were carried on almost daily until June 25 (J.A. 
187; 890). As the Trial Examiner indicated, however, 
no agreement was reached on any major issue (J.A. 
188). However, proposals were exchanged and the 
Company made some concessions. (J.A. 187-188; 643- 
644, 878-881, Co. Ex. 80A-104, 81A-342). During the 
same period, however, and as pointed out on pp. 15-20, 
70-82, the Company committed certain unfair labor 
practices, including the unilateral effectuation of its 
3-cent wage increase, which, in fact, disparaged the 
Union and rendered the likelihood of agreement more 
improbable.* 

On June 23, Conger raised the issue of violence and 
vandalism and, alluding to various recent incidents, 
warned that the Company would break off negotiations 
if such incidents continued (J.A. 188; 1099-1100, 1223- 


13The Board also found that the Company independently vio- 
lated Section 8(a)(1) of the Act when, during the latter part of 
June, Foreman Nack made promises of benefits (including special 
work-hour privileges and a paid vacation period) and otherwise 
“persistently solicited’’ striking employee Forstner to return to 
work (J.A. 47-49, 218-219, 224-225; 2609-2610, 2614-2619, 2629- 
2631). At the time of the strike, Forstner was employed in a 
highly skilled operation which few men in the plant could perform 
(ibid.). 
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1226, 1421-1422, 3720-3721). The following day, 
Conger indicated that the issues had been covered many 
times, that the Company’s position was final and the 
Union’s appeared to be likewise, and that there was 
no point in further negotiations (J.A. 188; 3756-3757). 
He repeated his warning regarding violence and illegal 
activities (J.A. 188-189; 3722-3723, 5055-5057). At 
this point one of the Union representatives remarked 
that the ‘‘trouble hasn’t even started yet’’; and an- 
other one warned of further “‘trouble’’ if the Company 
solicited the strikers to return to work (J.A. 188-189; 
3722). On June 29, negotiations were broken off when 
the Company, during a short meeting, notified the 
Union that it was discontinuing bargaining, because 
violence and vandalism were continuing and because 
an impasse had been reached (J.A. 189; 653-654, 1100- 
1101, 1232-1233, 1628, 3723-3724, 5057-5058). There 
were no meetings from June 29 to August 4 (J.A. 189; 
3758-3760). 
D. The Company‘s Additional Violations During the Negotiations 
in June, August and September 
1. The Company refuses to furnish incentive wage information, 
Particularly with respect to the enamelware division 
Wage inequities had long been a problem in the 
plant, and the 1953 contract provided for appointment 
of a committee to study the existing classifications with 
a view to simplification and removal of any inequities 
that might have existed (J.A. 20-21, 148; 13071-13072, 
G. C. Ex. 2*).“ In October 1953, the Union orally 


4 The wage inequity problem involved an effort to effect a system 
whereby the actual earnings of incentive workers would correspond 
more closely than theretofore to the pay standards for their jobs, 
and incentive employees performing essentially the same duties 
in different departments would have about the same Piece rates and 
incentive standards (J.A. 20; 734-735, 2593-2594, 2600-2601, 
13069). 
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notified the Company that it was ‘‘ready for serious 
negotiations’ regarding wage inequities and that in 
order to prepare proposals it was necessary to have 
the average earnings in every incentive operation in 
the plant (J.A. 21, 148; 734, 968, 3856, 4877-4879, 13203- 
13204). When Conger pointed out the size of the task 
(about 65 percent of all the employees were incentive 
workers at the time of the strike), the Union suggested, 
and Conger agreed, that the information be furnished 
one division at a time (¢bid.). On December 7, 1953, 
the Company furnished the information for the pottery 
division and, shortly thereafter, a Union pottery divi- 
sion proposal was presented, followed by a counterpro- 
posal from the Company, but no agreement was 
reached (J.A. 21, 148-149; 734-736, 13204-13206). 
During the discussions, however, Conger suggested that 
the Union put into writing its request for the remain- 
der of the information (ibid.). The Union did so on 
January 20 (J.A. 21, 149; G. C. Ex. 6). 

Shortly after contract negotiations opened on Feb- 
ruary 2, the Union renewed its request for the informa- 
tion (J.A 21, 149; 890-891, 13068-13072). In reply to 
the Union’s specific request for the earnings of the 
enamelware division, Conger stated that these were on 
his desk and the Union would have them in a week 
(J.A. 21, 149 ; 1668-1669, 13075-13076, 13205). Shortly 
thereafter, however, Conger proposed that the ques- 
tion of inequities be postponed pending resolution of 
other contract issues (J.A. 21, 149; 13329-13330). The 
Union agreed to postpone discussion of the issue until 
later in the negotiations, but at no time agreed to drop 
the issue (J.A. 21-22, 149; 13071, 18201-13202, 13330- 
13331). 
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Thereafter, on two or three occasions during the pre- 
strike negotiations, Union representatives, generally 
as incidental to the discussion of other issues, would 
ask Conger ‘“‘How about the earnings you said you had 
on your desk’”’ (J.A. 22, 149; 968-969, 13075, 13206). 
Finally, on June 11, after the strike had continued for 
over 2 months, Union Vice-President Bauer accused 
Conger of stalling and inquired somewhat heatedly 
when the enamelware information would be furnished 
(J.A. 22, 149-150; 13075-13076, 13207, 13331-13332). 
Conger replied that the material was on his desk, but 
that he had not had time to check it since the Union was 
keeping him busy in the negotiations and other mat- 
ters—presumably, the collateral WERB proceedings 
(infra, p. 25, n. 16) (tbid.). When asked why he did 
not delegate this task to an assistant, Conger stated 
that he personally ‘“‘wanted to get his hand on this 
thing’’ (7bid.). 

Finally, in early August, the enamelware informa- 
tion was given to the Union (J.A. 22, 150; 968, 1669, 
3554-3555). It is undisputed that the information, 
when delivered, was dated June 14 (zbid.). Together 
with the pottery information, this comprised about 65 
percent of the total information requested (J.A. 23, 
150; 984, 13332-13333). The remaining 35 percent has 
never been furnished, despite two subsequent requests 
by the Union (ibid.). In reply to a union request of 
August 10, President Kohler, by letter dated August 
13, stated that the procedure for eliminating inequities 
established in the 1953 contract did not work due to 
“the Union’s insistence that the Company compile data 
not available and not necessary for bargaining”’ (J.A. 
22-23, 150, 371-377; 969, 994, 996). Another and final 
request was made during the September negotiations 
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but, again, to no avail (J.A. 23, 150; 891, 996, 13333). 

The Trial Examiner and the Board found that all of 
the requested information was “both appropriate and 
necessary to the performance of the Union’s function’’ 
in the collective bargaining process (J.A. 23-24, 26, 151- 
154). The Board pointed out that, while the Com- 
pany’s delay in furnishing the information which it 
ultimately supplied could be justified through June 14, 
since until then ‘‘there was no apparent urgency about 
the Union’s request,’’ there could be no justification for 
delaying the information beyond that date, particularly 
when some 4 months earlier, Conger had categorically 
stated that the information was on his desk and would 
be given to the Union in a week (J.A. 152-154, 26-28). 
In addition, the Board found that the Company fur- 
ther violated Section 8(a)(5) and (1) of the Act by 
failing and refusing to furnish the remaining 35 per- 
cent of the information. In so finding the Board re- 
jected Kohler’s contention in its August 13 letter that 
the information “‘was not available and not necessary 
for bargaining,’’ (J.A. 28-29, 153-154). 


2. Judge Murphy enters the scene and the Company refuses to 
bargain in good faith throughout September 
Between May 28 and September 1, as we shall show 
more fully, infra, pp. 52-55, the Union engaged in 
various forms of violent demonstrations which, as the 
Board found, justified the Company’s breaking off the 


15 In addition to the aforementioned information, the Union, on 
February 6, requested that the Company furnish the incentive 
earnings of the individual machine operators in the brass die de- 
partment (J.A. 23, 154-155; 13077-13081, G.C. Ex. 12). The 
Board found that the Company, by failing and refusing to furnish 
this information by March 6, likewise violated Section 8(a) (5) 
and (1) of the Act (J.A. 29, 155-156; 2506, 2571, 3550-3552). 
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negotiations between June 29 and August 4, and be- 
tween August 18 and September 1 (J.A. 45-46, 201- 
202). During these periods, as the Board concluded, 
the Company’s obligation to meet with the Union was 
suspended and, accordingly, it ‘“‘was not guilty of a 
refusal to bargain in good faith at any time’’ therein 
(ibid.). 

On August 30, enforcement of the WERB’S cease 
and desist order of May 21 (supra, p. 15) was heard be- 
fore Judge Arold F. Murphy in the Circuit Court of 
Sheboygan County (J.A. 192; 1481, 2809). After 


16The facts leading. up to this enforcement proceeding are 
briefly as follows: On April 15, the Company filed charges before 
the WERB seeking relief from the Union’s unlawful picketing 
(J.A. 183; 1454). A hearing was held on May 4, but upon the 
Union’s request the WERB agreed to adjourn the hearing on 
condition that the Union limit its picketing and the parties re- 
sume bargaining (J.A. 183-184; 1140-1141, 1457-1458, 1460-1462). 
Negotiations were resumed on Friday, May 7, but no progress was 
made (J.A. 184-185; 636-638, 1090-1091, 1134-1141). The Union 
suggested that negotiations continue over the weekend, but Conger 
refused, making references to ‘‘lengthy marathon negotiations”’ 
and the ‘‘wearing-down process’? (ibid.). Conger agreed, how- 
ever, to meet the following Monday and continue bargaining dur- 
ing the customary hours (ibid.). The Union rejected Conger’s 
offer and on Monday morning it resumed its unlawful picketing 
(J.A. 185; 1092). On May 12, the WERB hearing was recon- 
vened but was recessed the following day until May 17 (J.A. 
1463-1464). Meanwhile, on May 14, arguments were concluded 
on an injunction sought by the Union in a Federal court seeking 
to restrain the WERB proceeding on jurisdictional grounds (J.A. 
41, 185-186; 1464-1473, 3685-3688). Judge Tehan, who presided, 
called the parties into chambers and suggested ‘‘a formula’’ 
(which is undisputed and set out on J.A. 186) for settlement. 
This ‘‘formula,’’ as the Board concluded, ‘‘required certain con- 
cessions on the part of the Company which Conger could [and, 
after discussion with Respondent’s Board of Directors, did] 
reject’? (J.A. 42, n. 43). 

On May 21, the WERB issued a cease and desist order against 
the Union and set up certain conditions of picketing (J.A. 186; 
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granting an enforcement order from the bench, Judge 
Murphy, an individual with some experience in mat- 
ters of arbitration and mediation, acted as a volunteer 
mediator, called the attorneys into chambers, inquired 
as to the troublesome issues, and suggested that nego- 
tiations be resumed (J.A. 192; 1481-1483, 2806-2810). 
The Union quickly agreed, but Conger stated that sev- 
eral hundred hours had already been spent in negotia- 
tions and that “‘any further meetings would be futile”’ 
(J.A. 192-193; 2810-2811, 2834). After some remarks 
by the Judge directed to Conger concerning attitude, 
intent, and purpose ‘‘rather than the number of hours,”’ 
the parties arranged a meeting for September 1, to be 
attended also by the Federal conciliators (cbid.). 
Thereafter, Judge Murphy attended several meetings 
held between the parties in September and met sepa- 
rately with Union and Company representatives, in- 


cluding one meeting with Conger in Manitowoe, Wis- 
consin, and two meetings with Conger and Kohler in 
Kohler’s office (tbid.). As Conger had predicted. how- 
ever, the meetings were ‘‘futile’’, for it is conceded that 


1474). On May 28, a hearing was scheduled in the County Court 
of Sheboygan County on the WERB’s application for an enforce- 
ment order (J.A. 186-187; 1475-1480). When, on the suggestion 
of the presiding judge, the parties agreed to resume negotiations 
as of June 1, the hearing was adjourned from day to day with 
a provision that the matter might be called up virtually at any 
time if a violation occurred (ibid.). On or about August 27, 
Kohler called the matter up and a hearing was scheduled for 
Angust 30 (ibid.). With respect to the subsequent litigation on 
this issue, the WERB order was affirmed by the Wisconsin Su- 
preme Court in W.E.R.B. v. U.A.W., 269 Wis. 578, 70 N.W. 2d 191, 
and, on appeal by the Union, was again affirmed in the U. S. 
Supreme Court, U.A.W. v. W.E.R.B., 351 U.S. 266. The Union’s 
Federal court action to enjoin the WERB proceeding was dismissed 
in May 1955 (J.A. 1482). 
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despite Judge Murphy’s extensive and sincere efforts, 
no agreements were reached.” 

Thus, at one of the early meetings in September 
when wages were under discussion and the Company 
indicated that it had no counterproposals, Conciliator 
Despins observed ‘“‘that the acceptance of the three 
cents [previously implemented unilaterally by Kohler, 
see supra, pp. 15-17] by the Union at this time would 
amount to complete capitulation’? (J.A. 193; 2827- 
2828). Conger agreed and said he understood. Con- 
ger then added, as Judge Murphy testified, ‘‘that their 
offer was their best offer, and their last offer . . . that 
there had been a bitter strike in 1934; that it resulted 
in twenty years of labor peace, and that he [Conger] 
was going to insist that this strike bring to the com- 
pany twenty years of labor peace’’; and, finally, that 
‘“‘We are going to teach the union a lesson’’ (7bid.). 
Judge Murphy testified that “‘On the question of 
twenty years of labor peace, I heard that said many 
times and everybody did’’ (ibid.).* 

Also during the first days of September, Judge 
Murphy met privately with President Kohler and 
other Company representatives (J.A. 193-194; 2821- 
2822). After discussing all the issues and principally 
wages, the Company said ‘‘there would be no in- 


17Jt is also conceded that during the very period when these 
negotiations were in progress the Company was publicizing the 
fact that it had been successful in breaking the strike. This 
publicity is set forth, in part, in the Intermediate Report (J.A. 
196-197, 44, n. 44). 


38 It was during these meetings in early September that Conger 
made the statement (quoted supra, p. 16) that if the Union 
wanted to have the 1953 arbitration clause, ‘‘it would have to take 
the entire 1953 contract without the 3-cent increase.’? See dis- 
cussion of the negotiations respecting the arbitration issue, infra, 
pp. 36-38. 
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erease.’” In the Judge’s words, ‘Nothing resulted 
from that meeting at all. It was very courteous, 
everybody was very polite, certainly everybody was 
gracious to me, but it was fruitless kindness’’ (ibid.). 

On or about September 3, Judge Murphy initiated a 
private meeting with Conger in Manitowoc (J.A. 193; 
2819-2821). On the matter of wages, which Judge 
Murphy “‘kept to the forefront,’’ Conger assured the 
Judge more than once that the door was not closed on 
the question of increases (ibid.). 

Pursuing the matter of wages which he now felt 
“might be an entering wedge for the settlement of the 
strike,’’ Judge Murphy then arranged another private 
meeting with Kohler, attended also by Conger and 
Vice-President Smith (J.A. 193-194; 2822-2824). In 
the meantime, however, the Judge had met with the 
union representatives who had advised him that for 
“7 cents and 3 cents for skilled trade workers ... all 
other issues in dispute would be washed out’? (J.A. 
44, 194; 1273-1274, 1278, 2830, Co. Ex. 494). As a re- 
sult of this advice, the Judge was ‘‘convinced”’ in his 
“better judgment”’ that ‘‘if there could be an increase 
[in wages] that there was more than a reasonable 
chance of settling’”’ the strike (J.A. 194; 2848, 2852- 
2854). Accordingly, at the meeting with Kohler, 
Conger and Smith, Judge Murphy indicated that all 
other outstanding issues could be dropped and that the 
strike might be settled for a 7-cent or even a 5-cent in- 
crease, to include the 3 cents previously granted (J.A. 
194-196; 2830-2831, 2842-2844, Co. Ex. 494). Conger 
replied with ‘‘a definite flat firm statement . . . that 
there would be no further increase in wages’? (J.A. 
169, 194; 2823). This reply was “‘so unequivocal”’ as 
to “‘surprise’’ the Judge, particularly in view of 
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Conger’s less adamant attitude during the private 
meeting in Manitowoc (J.A. 194; 2824, 2843). How- 
ever, as Judge Murphy testified (J.A. 194-195; 2824- 
2825) : 


I went all out in that meeting. I pleaded—I 
placed the proposition of settlement on the ques- 
tion of charity; upon what I thought were Chris- 
tian principles, and I pleaded to be given authority 
to say that there could be some increase above 
the three cents, and more than once during that 
meeting I definitely made the statement you can 
forget about seniority. That is all over with. 
You can forget about arbitration in the contract 
and substitute just a discharge clause. The ques- 
tion of a twenty minute lunch period for the 
enamel workers; forget it. The question of in- 
surance as offered by the company agreeable. The 
question of pensions, let the company write their 
own pension plan as they had in the past... And 
I said assuming all of those things are out of the 
way now, isn’t there some chance of settling on the 
question of increase of wages. 


The only response by the Company was an expres- 
sion of doubt from Smith as' to whether the matter 
could be settled by a wage increase alone (J.A. 195; 
2843), to which Judge Murphy, in reassurance, pointed 
out that (J.A. 195; 2848) : 


I knew what I was talking about and that I was 
not there just to talk, that I was convinced that 
what I was saying was true and that it would be 
acceptable to the Union. 

The Company next alluded to the fact that about 50 
strikers would not be rehired because of misconduct; 
and, on the Judge’s inquiry, Conger agreed that this 
number would probably include the Union’s repre- 
sentatives around the bargaining table (J.A. 196; 2825- 
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2826).° Discussion of this and other issues ensued, 
but, as the undisputed evidence shows, no progress was 
made. For, in the Judge’s words, Kohler’s final posi- 
tion was that under any circumstances ‘‘there was go- 
ing to be no further increase in wages, and that the 
company did not intend to make an offer of any fur- 
ther increase or grant any further increase. . . [This] 
was unequivocal; the position could not be misunder- 
stood’’ (J.A. 169, 194-195; 2843). 


19 Admittedly, Judge Murphy’s impression that the strike could 
be settled for a wage increase alone was gained from his con- 
ferences with Kitzman and other Union representatives rather 
than from joint conferences with Company representatives in- 
cluded (J.A. 195; 2853-2854). And although International 
Official Mazey, later in September, contradicted this impres- 
sion by stating that the return of the strikers was one of the 
outstanding issues in dispute quite apart from wages, the Board 
concluded that Mazey’s statement ‘‘can hardly cast doubt on the 
Union’s early September settlement proposal conveyed to the Re- 
spondent through Judge Murphy”’ (J.A. 44-45, 195-196, 403-404; 
1409-1413). For, as the undisputed evidence shows, Mazey ‘“‘did 
not participate in or formulate any settlement proposals during 
the early September bargaining’’ and, during these early sessions, 
the Union ‘‘was unaware that there was [even] an issue as to 
the reinstatement of [these] 50 strikers’’ (ibid.). The Board 
also viewed with significance the fact that this was the first time 
during the negotiations that [Kohler] ‘‘revealed its intention not 
to take back some 50 or more strikers’’ and it did this only after 
Judge Murphy had assured the Company that all issues would 
be dropped if only a wage increase could be negotiated (J.A. 
4344). Finally, as to the verity of his impression that the strike 
could be settled for a wage increase alone, Judge Murphy testi- 
fied, in response to a question by Conger on cross-examination 
(J.A. 195; 2853-2854) : 


“But I repeat, I just was not talking, I was not going out 
there because I wanted to take a look at the Kohler office nor 
to have lunch—I went out there with the purpose and I 
thought I was pretty well authorized. I am 59 years old 
and I have dealt with people a good many years and I think 
that some of the impressions and ideas I get might be quite 
authentic.’’ 
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On these facts, the Board concluded that during the 
entire month of September, the Company was bargain- 
ing ‘‘not to reach but to avoid agreement”’ (J.A. 43, 
199-200). The Board noted that ‘“‘pursuant to [Con- 
ger’s] announced intention ‘to teach the Union a 
lesson,’ ’’ Kohler was contemplating an ultimate solu- 
tion which would—as did the 1934 strike—‘‘bring to 
the Company twenty years of labor peace’’, and that 
in the meetings with Judge Murphy “‘[Kohler] did not 
even pretend to go through the motions of collective 
bargaining”’ (ibid.). The Board found that the Com- 
pany, by its unlawful conduct further ‘‘contributed to 
the prolonging of the strike’’ (J.A. 43, 361). 


E. The Positions of the Parties on the Seven Major Issues 


We have already referred to the positions of the 
parties with respect to some of the major issues in the 
negotiations, particularly with respect to wages. A 


brief summary of these positions follows. 


1. Wages. Originally the Union proposed a 20-cent 
general increase plus an additional 10¢ for skilled 
workers, while the Company proposed no increase at 
all (J.A. 168; 560, 1231). As pointed out supra, pp. 
8-11, 15-16, the parties did not substantially alter their 
positions until on or about June 1, when the Company 


20The Board observed that its conclusions were buttressed by 
the testimony given before the Senate Select Committee on Im- 
proper Activities in the Labor or Management Field, during Feb- 
ruary and March 1958, while the Committee was investigating 
the Kohler affair (J.A. 396-897; Co. Ex. 494) (see infra, p. 48, 

n, 27). With respect to the September bargaining, Judge Murphy, 
in reply to questions by Committee members, pointed out that ‘‘it 
was perfectly obvious that the attitude of ‘he Kohler Company 
was that they had the union beaten, and that there was no point 
in their receding from any position that they had taken”’ (J.A. 396- 
397; Co. Ex. 494). 
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unilaterally implemented the 3-cent hourly increase. 
Later in June, the Union suggested to Conger that if 
it could “‘wind up a package,’’ it would reduce its de- 
mands to 10 cents and 5 cents (J.A. 168; 1231-1233). 
Conger replied—as he was frequently to do during sub- 
sequent negotiations—that to give anything more than 
the 3¢ already given would constitute an admission that 
the Company was wrong, as well as a reward to the 
Union for having gone on strike; and this, Conger con- 
tinued, the Company would never do (J.A. 31, 168; 686, 
1232, 1241-1242, 4311-4312, 16513). 

An exchange of letters on August 10 and 13 resulted 
in the Company again rejecting the Union’s reduced 
demands (J.A. 168-169, 371-377; 1243-1250). During 
September, as pointed out supra, pp. 25-30, the 
meetings with Judge Murphy produced no agreement; 
and it is undisputed that the parties did not change 
positions during either the meeting in November or on 


January 4, 1955 (see infra, pp. 38-39). As indicated, 
infra, p. 42, on August 4, 1955, the Company imple- 
mented a second unilateral wage increase. 


2. The Enamel Shop. Under the 1953 contract, the 
enamel shop was excluded from the privileges of a 20- 
minute lunch period and a 4 percent lunch time wage 
allowance, even though these privileges were accorded 
to other continuous shift departments (J.A. 159-160; 
692-693, 1663-1665, 4137, G. C. Ex. 2*).” During the 


21 Working conditions in the enamel shop were arduous and are 
described in detail in Kohler Company, 108 NLRB 207, 213-214, 
enforced 220 F. 2d 3 (C.A. 7). This latter litigation, antedating 
KWA’s affiliation with the CIO, arose when 12 enamelers walked 
off their jobs allegedly because of illness resulting from the work- 
ing conditions. After KWA’s affiliation with Local 833 (see 
supra, p. 6), the latter continued to press for improvement in 
the conditions, although Conger, in view of the aforecited litiga- 
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early phase of the 1954 negotiations, the Union at- 
tempted to obtain these and other benefits for the 
enamel shop (J.A. 160-161; 722-723). By March, how- 
ever, the Union had abandoned all of its demands, ex- 
cept for a 4 percent lunch time allowance and two 10- 
minute rest periods (J.A. 161; 722-723, 1663-1668, G. C. 
Exs, 22, 29). The Company argued that since the men 
would, as they did in the past, eat lunch while working, 
the 4 percent lunch allowance was a mere subterfuge for 
a 4 percent increase in pay (J.A. 161; 1250-1254, 1667- 
1668). In its June 5 proposal, however, the Company 
agreed to establish two 10-minute rest periods (J.A. 
161; 863, 980-981, 1659-1660). Burkart prepared a 
summary of negotiations on June 20 which referred to 
this offer and stated that agreement on it was contin- 
gent on settlement of the enamel shop problem (J.A. 
161; G. C. Ex. 29). This matter, however, has never 
been settled. 


3. Pensions. The Union proposed its standard non- 
contributory pension plan while the Company insisted 
upon retention of its existing voluntary contributory 
plan (J.A. 158; 717). Neither party altered its posi- 
tion until the June negotiations when the Company 
offered to supplement at its own cost the benefits to 
currently retiring and participating employees in 
amounts sufficient to meet the proposed payments un- 
der the Union’s plan (J.A. 158; 374-375, 719, 874-875). 
Burkart admitted that this was a major step by the 
Company, but the Union continued to object to the 
voluntary character of participation (J.A. 158; 720- 
tion, viewed the enamel workers as ‘‘malingerers’’ and ‘‘prima 
donnas’’ (J.A. 159-160; 1665, 13348-13349). The enamelers had 


no luneh period, as such, and ate on their jobs as lulls in their 
duties permitted (J.A. 160). 
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721, 984). During August, the Union asked the Com- 
pany to consider making its plan compulsory, to which 
the Company replied that an analysis of Wisconsin 
statutes indicated that compulsory deductions were 
unlawful (J.A. 158; 985-986). The matter was raised 
again during the September negotiations, at which time 
the Union suggested that the question of legality be 
resolved by seeking an opinion from the State Attorney 
General (J.A. 159; 986, 1027-1028, 1491-1492). Conger 
refused on grounds that such an opinion would not be 
a binding decision which would protect the Company 
(ibid.). No further progress was made on this issue. 


4. Insurance. The Union sought increases in hos- 
pitalization and medical insurance, demanding a com- 
prehensive type of plan (J.A. 157; 13093-13096). The 
Company proposed no changes in the 1953 agreement 
which, as an indemnity plan, paid a certain amount per 
day for hospitalization with a schedule of incidentals 
(ibid.). During the June negotiations, however, the 
Company offered to increase the benefits from $6 to $8 
per day, and the benefit period from 31 to 70 days (J.A. 
157; 879-880, 3593). During early August, it offered 
further increases in the benefit period and proposed a 
new arrangement for maternity benefits (J.A. 158; 
375, 3593-3594). The Union, in its letter of August 
10, accepted these proposals (J.A. 158, 372; 661-663, 
696-699). 


5. Seniority. During the pre-strike negotiations in 
1954, both the Company and the Union proposed vari- 
ous changes in the seniority provisions of the 1953 con- 
tract (J.A. 156; 705-706). Although no agreement was 
reached prior to the strike, compromises and conces- 
sions on both sides during the June negotiations per- 


35 


mitted an apparent resolution of the issue (J.A. 156- 
157; 13335). Later in June, however, disagreement 
arose as to the interpretation of a so-called 10% ‘‘devi- 
ation clause’’ with respect to layoffs (J.A. 157; 1079- 
1080, 13216-13217, 13335). Thus, and as the Trial 
Examiner found, ‘“‘what had been thought to be agree- 
ment on the issue turned out to be no agreement at 
all.”’ The issue was never resolved (J.A. 157; 645, 
13335). 


6. Union Security. Although this issue was raised 
during the 1953 negotiations, the contract of that year 
contained no union security provisions (J.A. 163-164; 
G. C. Ex. 2*). During the first phase of the 1954 nego- 
tiations, the Union renewed its request for a union 
shop (J.A. 164; 699-701). Conger refused, stating that 
as a matter of principle, he was opposed to any form 
of compulsory unionism (J.A. 164-168; 1245-1246, 
1257-1259, 1286-1287, 1492-1494, 13084, 13087, 13132- 
13133, 13141-13142, 13209-13210). Conger main- 
tained this attitude throughout all subsequent negotia- 
tions; and each lesser form of union security which 
the Union later sought as a compromise (e.g., modified 
union shop, maintenance of membership, and finally, 
irrevocable checkoff) proved equally objectionable and 


22 The Union contended that union security could not have been 
a matter of ‘‘principle’’ to the Company because during 1949 
and 1950, it had offered a union shop clause to the KWA (J.A. 
164-165; 1068, 1257-1259, 2509-2512, 2566-2568, 4036-4037, 13083- 
13087). Accordingly, the Union argued, the Company’s refusal 
to offer a similar clause during the 1954 negotiations was evidence 
of bad faith bargaining. The Board noted, however, that the 
offer of such a clause to an assisted and/or dominated union, such 
as was the KWA during this period (see pp. 5, 7, supra), is quite 
different from the same offer to an unassisted union (J.A. 167-168). 
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unacceptable to the Company (7bid.). Needless to say, 
no agreement was ever reached on this issue. 


7. Arbitration. An arbitration clause had been 
agreed upon and incorporated into the 1953 contract, 
subject to a provision for judicial challenge in the 
event of a dispute either as to the arbitrability of an 
issue or the jurisdiction of an arbitrator (J.A. 161; 
G. C. Ex. 2*). Three cases were arbitrated under this 
contract, the Union prevailing twice and the Company 
once (J.A. 161; 713-714). During the pre-strike nego- 
tiations in February, the Company proposed numerous 
changes in or exclusions from the 1953 arbitration pro- 
vision; and Conger testified that these were of two 
kinds: (1) to clarify and exclude explicitly from arbi- 
tration the matters which the Company thought were 
excluded by implication in the 1953 contract, i.e. dis- 
pute over such items as leaves of absences, discharges, 
transfers, final notice of discharge, merit wage in- 
creases, notification of modification of working sched- 
ules, complaints regarding working conditions not 
covered by the contract, ete., and (2) to delete the pro- 
vision for judicial challenge of the arbitrator’s juris- 
diction, substituting therefor a provision that the arbi- 
trator’s decision as to jurisdiction would not be final, 
and that proceeding with arbitration would not con- 
stitute a waiver of the right to challenge either the 
arbitrator’s jurisdiction or the arbitrability of the 
dispute (J.A. 162; 1486-1487, 3567-3568, 3575-3576, 
3986-3993, 3994-4006, 4009-4010, 4012, 4016, 4017). 

The issue was discussed extensively both before and 
after the beginning of the strike. In general, the 
Union wanted as many things as possible to be subject 
to arbitration while the Company wanted to eliminate 
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as many as possible (J.A. 162). No progress was made 
in resolving the differences, however, until sometime 
after June 20, when the Union capitulated on all of the 
Company’s proposed exclusions except for that of dis- 
cipline and discharge (J.A. 162; 662, 710-712, 1076, 
1486-1487, 4021-4022). Nonetheless, even with this al- 
most total capitulation, agreement could not be reached, 
for Conger continued to insist on the unfettered right 
of discharge (J.A. 162-163; 671-673, 1076-1078, 1487, 
2814-2815). Thus, in the meetings with Judge Murphy 
during September (see supra, pp. 2430), Conger 
agreed that under his proposals the union representa- 
tives around the table could be discharged for any rea- 
son beyond the cognizance of the NLRB and have no 
recourse whatsoever (J.A. 163; 671-672, 1078, 1489, 
2814-2815). Conger refused to entertain various sug- 
gestions put forth by Judge Murphy, Chairman Good- 
ing of the WERB, and the Union, as for example, that 
the WERB be appointed as arbitrator or that the arbi- 
tration clause be eliminated and a discharge clause ‘‘for 
good and sufficient cause”’ be substituted (J.A. 162-163; 
1077-1078, 1488-1489, 2815-2818, 2838). Conger indi- 
cated his distaste for any type of arbitration clause by 
stating, as Judge Murphy testified, that ‘‘the company 
was not going to stand for any one person telling them 
what they had to do [and that] no arbitrator could, no 
matter who he was, know enough about the business to 
be a competent arbitrator’’ (J.A. 2818). And although 
admitting that the last KWA contract had contained 
a “‘just cause’’ clause, Conger refused to accept a clause 
of ‘‘good and sufficient cause’’ and suggested other 
language which he considered more palatable (J.A. 
163; 1077-1078, 2816, 4058-4060). A prolonged discus- 
sion ensued over Conger’s suggested nomenclature; 
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and with respect to this discussion, Judge Murphy 
testified, ‘‘I think that was probably the only time I 
was irritated at any of the meetings, but I thought the 
Company’s proposal amounted to quibbling, and so 
expressed myself”? (J.A. 163; 2816-2818, Co. Ex. 494). 

Finally, the Union’s suggestion that the exact 1953 
clause be retained was also rejected (J.A. 163; 1078, 
1240-1241, 1489-1490, 2840). On the other hand, and 
as pointed out supra, pp. 16, 27, n. 18, Conger indicated 
that if the Union did desire the 1953 clause, this could 
be arranged only if the Union agreed to accept the en- 
tire 1953 contract without the unilaterally implemented 
3¢ inerease. No agreement was ever reached on this 
issue (J.A. 163, 203; 685-686, 696-697, 1236-1242, 1283- 
1285, 1287-1288, 16511-16512). 
F. The Post-September Bargaining: the Unilateral Wage Increase 

of August 5, 1955 

Between September 29, 1954 and January 4, 1955, 
there was only one meeting, on November 10; and, as 
usual, this meeting ended with no agreement (J.A. 203; 
684-686, 1236-1237, 1283-1285, 1417-1420, 16510- 
16513). On November 22, 1954, as pointed out supra, 
p. 19, the Company reopened the Shell Department 
and, in the application of its rehiring policies, dis- 
criminated against striking employees who, at that 
time, returned to work. 

During December and early January, the Company 
as shown infra, pp. 48-50, evicted various strikers from 
their company-owned living quarters. On January 


23The Board rejected the Company’s contention that it was 
justified in breaking off the September negotiations because of 
strike misconduct, pointing out that the Company ‘‘did not rely 
on any acts of coercion or violence as a reason for breaking off 
the September negotiations as it had on two other previous occa- 
sions’’ (supra, pp. 24-25) (J.A. 44, n. 44, 203). 


39 


4, 1955, a meeting was held in Chicago; and although 
all the issues were discussed, no agreement was 
reached, save to agree on points of disagreement (J.A. 
204; 696, 1285-1289). With respect to progress on the 
wage issue, Conger testified that ‘“We did not change 
our 3¢ offer in that meeting”’ (J.A. 4811). 

The first sessions of the hearings before the Trial 
Examiner opened on February 8, 1955, and were re- 
cessed on the tenth (J.A. 204). On March 1, 1955, as 
discussed more fully infra, pp. 54-55, the Company, 
without prior notice to the Union, discharged 91 strik- 
ers ‘‘because of misconduct in connection with the 
strike’’ (J.A. 204; G. C. Ex. 81).% Negotiations were 
resumed in Chicago on April 21, 1955 (J.A. 204; 1417- 
1420). Mazey immediately made some effort to discuss 
the issues, but Conger stated that there was no point 
in getting into the issues, and that unless the Union was 
prepared to accept the Company’s last offer, there was 
no point in continuing the meeting (J.A. 204-205; 
1419). 

Thereafter, and as is more fully detailed in the In- 
termediate Report (J.A. 205), various abortive at- 
tempts were made by third parties to bring the 
disputants together. In reply to a suggestion from 
the Mayor of Sheboygan urging compromise—to which 
the Union quickly agreed—Kohler, in a letter reject- 
ing the suggestion, concluded in part that, ‘“You have 
suggested the possibility of ‘compromise’ by both par- 
ties. The only thing the union has to ‘compromise’ 
is demands for something it does not have and never 
did have”’ (J.A. 205; G. C. Exs. 97, 99). 


4 One of the discharges, made through error, was later revoked 
(J.A. 204; 4317). 
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On June 3, 1955, Mazey, Kitzman, Conger and Howe 
appeared as witnesses before the Senate Subcommittee 
on Labor and Public Welfare, which was then holding 
hearings on a bill related to government contracts 
(J.A. 207; G. C. Ex. 147). Senator Ives attempted to 
persuade Conger to ‘‘sit down here’’ and “‘negotiate a 
contract”? (sbid.). Conger refused, replying that he 
had come to Washington not to negotiate but to testify 
and, further, that he did not then have present the other 
members of the Company’s negotiating committee 
(J.A. 207; 3872-3874, G. C. Ex. 147). 

Nevertheless, some discussion did ensue during which 
Company Attorney Howe complained that the Union 
alluded to Kohler’s three major competitors in dis- 
cussing contract terms but failed to mention the Uni- 
versal Rundel Corporation, a Kohler competitor with 
whom the UAW-CIO had recently signed a contract 
which “‘incorporates practically what we have offered 
the union and they have refused for a year to take. ..”’ 
(J.A. 207-208; G. C. Ex. 147). Kitzman replied almost 
immediately that ‘we will take the same agreement in 
the Kohler Company word for word, including the union 
security that we have in the Universal Rundel Corpora- 
tion, and adopt that lock, stock and barrel”’ (zbid.) From 
this seemingly categorical settlement agreement, Con- 
ger and Howe executed a hasty retreat with state- 
ments emphasizing the differences between Kohler and 
its competitors and ‘‘the basic fallacies of trying to ape 
competitors’”’ (ibid.). When, thereafter, Senators 
McNamara and Ives suggested arbitration, Conger re- 
fused on the oft-stated ground that Kohler ‘‘will not 
let an arbitrator write a contract for us’? (ibid.). 

At the request of Joseph Finnegan, director of the 
Federal Mediation and Conciliation Service, meetings 
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were resumed in Chicago from July 27 to 29, and on 
August 1 and 2 (J.A. 208; 3835, 3839-3840, 16514- 
16516). The Company submitted two strike settle- 
ment proposals (J.A. 208; 3840-3843, Co. Exs. 46, 47). 
Discussion of various issues ensued and on August 2, 
the Union submitted its own strike settlement proposal 
(J.A. 208-209 ; 3844-3845, Co. Ex. 48). The Company’s 
proposals were virtually identical to its previous offers 
with two exceptions. First, the Company offered a 
general wage increase of 5¢ plus an additional 5¢ for 
non-incentive workers; and second, it agreed to offer 
re-employment to a minimum of 500 employees then 
on strike (J.A. 208; 3847, 3931-3932, Co. Ex. 46). The 
second proposal differed from the first primarily in the 
provision for re-employment of strikers, setting out as 
the sole basis for re-employment the qualification that 
the striker must have had at least 15 years of seniority 
as of April 4, 1954 (J.A. 208; 3937-3939, 3951, Co. Ex. 
47). The Union’s counterproposal accepted the Com- 
pany’s insurance plan, retreated on demands for union 
security, asked for a wage increase of 10¢ and 5¢, and 
proposed that all strikers be reinstated without dis- 
crimination (J.A. 208-209; 16515-16516, Co. Ex. 48). 
Regarding the other issues, the Union’s proposals were 
substantially similar to those of previous months (J.A. 
208-209 ; 3844-3847, Co. Ex. 48). 

During the negotiations, discussion centered almost 
entirely on the question of reinstatement, and there 
ensued practically no discussion of the other outstand- 
ing issues, save, as was the case with the wage issue, to 
state the proposals (J.A. 209; 3846-3847). On the 
question of reinstatement, the Union demanded rein- 
statement of all the 90 striking employees whom the 
Company had previously discharged for their partici- 
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pation in claimed misconduct (see infra, pp. 54-55). 
With respect to 12 of these 90, who had not been listed 
in the General Counsel’s complaint, the Union acceded. 
to the consideration of some penalty, but one short of 
discharge (J.A. 209; 3841-3845, 16515-16516) .* 

On August 3 or 4, 1955, the Union voted to reject 
the Company’s contract offer whereupon the Company 
immediately put into effect its wage proposals. At no 
time did the Company inform the Union that it had 
intended to put the wage increases in effect if settle- 
ment was not reached (J.A. 209; 3926-3928). On Au- 
gust 4, 1955, the Company informed the Associated 
Press that a wage increase would be granted, retroac- 
tive to August 1 (J.A. 209-210; 3928-3929, G. C. Ex. 
150). The Union, after learning of the wage action 
through press reports, protested the Company’s uni- 
lateral action (zbid.). Thereafter, on August 5, the 
Company officially notified the Union of its decision. 
Conger wrote the Union that the Company’s wage offer 
“‘was rejected’’ and that ‘‘we are putting the wage 
increase offered to you into effect’? (J.A. 209-210; 3926- 
3929, Co. Ex. 52). The record contains no evidence of 
any further meetings or negotiations between the 
parties. 

The Board and the Trial Examiner found that the 
“negotiations subsequent to September 1954 * * * are 
significant mainly in that certain aspects not only con- 
firm the earlier finding of a refusal to bargain but show 
affirmatively that [Kohler] engaged in further acts 
and conduct which independently constituted refusals 
to bargain’’ (J.A. 203, 43, 44,n. 44). The Board, Mem- 


25 Of the 90 dischargees, 78 were listed in the General Counsel’s 
complaint as having been unlawfully discharged. The remaining 
12 had been omitted entirely from the complaint thus impliedly 
conceding that their discharges had been lawful. 
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ber Rodgers dissenting, further found that the uni- 
lateral wage increase effected by the Company on Au- 
gust 5, 1955 ‘‘constituted a Separate and independent 
refusal to bargain’’ violative of Sections 8(a)(5) and 
(1) of the Act and further contributed to prolonging 
the strike (J.A. 46, 211-212, 362). 


G. The Company’s Surveillance and Extensive anti-Union 
Espionage 27 


Beginning with April 1954, the Company retained 
the services of detective agencies (J.A. 60, 386-387). 
The chief of these, the Madson Detective Agency of 
Green Bay, Wisconsin, was retained on J uly 12, 1954, 


26 Member Rodgers would find that an impasse resulted when 
the Union’s membership rejected respondent’s proposals (J.A. 
46). 


27 This evidence of surveillance and espionage was brought to 
light during the course of hearings in February and March, 1958, 
before the Senate Select Committee on Improper Activities in the 
Labor or Management Field (supra, p. 31, n. 20). As the 
Trial Examiner had issued his Intermediate Report prior to 
these hearings, the Union and the Company filed motions before 
the Board requesting that the record be reopened in order to re- 
ceive evidence brought to light during the hearings (J.A. 56, 381- 
382). In November 1958, the Board granted the motions but 
limited additional evidence to matters which were ‘‘relevant and 
material’’ and which were ‘‘unavailable”’ during the earlier Board 
proceedings (J.A. 56, 382; G.C. Ex. 1-QQQQQ). A dispute then 
arose as to the allowable scope of matter contemplated in the 
Board’s remand order and as to whether certain matters sought 
to be introduced were within the 6-month limitation period of 
Section 10(b) of the Act. The Trial Examiner, interpreting the 
Board’s order and adopting a restrictive view of Section 10(b) 
as related to the General Counsel’s original and amended com- 
plaints, excluded certain evidence offered by the Union and the 
General Counsel (J.A. 383-385). However, and because of the 
substantial delay which would have resulted from a further re- 
mand should the Board ultimately reverse him, the Trial Exami- 
ner specifically detailed the findings and conclusions which he 
would have made, assuming his evidentiary rulings were erroneous 
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allegedly for the purposes of identifying persons sus- 
pected of engaging in or directing acts of violence and 
vandalism, and of uncovering possible subversive back- 
grounds of various union officers, such evidence to be 
used by way of defense in the Board hearings (J.A. 
387-388; 19887-19890, 20146-20147, 20151-20154, Co. 
Ex. 527). From July 1954 through November 1957, the 
Madson Detective Agency submitted to Conger in- 
numerable reports, based upon its private investiga- 
tions (J.A. 60-62; 388-391; 19888-19890). The Com- 
pany paid the Agency approximately $39,000 for its 
services (J.A. 20176). 

Generally, the reports related to investigations into 
seven different areas of inquiry. Six of these are set 
out in detail in the Supplementary Intermediate Re- 
port (J.A. 388-391) and briefly are as follows: 


(1) Reports concerning attitudes among _ the 


strikers as to whether the strike was lost and on 
the likelihood that the Union would now settle for 
less than it demanded in the negotiations. Some 
of these reports emanated from common bar and 
tavern talk. Others, however, emanated from a 
secret informant whom the detectives had suc- 
ceeded in placing within the Union headquarters 
at the Grand Hotel and the strike Kitchen in Pe- 
terson’s Tavern (J.A. 388-389; Un. Exs. 32, 34, 
43, 44, 45, 48). 


(2) Reports concerning the private lives of the 
union negotiators, and the publicity agents of the 


(J.A. 386-393). The Board reversed the Trial Examiner, re- 
ceived the evidence, and adopted each of the Examiner’s tentative 
findings and conclusions based upon the excluded evidence (J.A. 
54-60). In brief, the Board found that the matters sought to be 
introduced were properly within the 10(b) period under the au- 
thority of N.L.R.B. v. Fant Milling Co., 360 U.S. 301, and were 
also properly within the scope of its order to reopen and hear 
“relevant and material’’ evidence. The bases for these rulings 
are set out in detail in the Board’s decision (7bid.). 
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International Union. With respect to the Union’s 
chief negotiator, the detectives resorted to mail 
checks and telephone conversations (J.A. 389-390; 
Un. Exs. 32, 37, 38, 40). After uncovering infor- 
mation that this Union official was living with a 
woman allegedly not his wife, Conger personally 
made intensive efforts to instigate criminal prose- 
cution (J.A. 19838, Co. Ex. 524). With respect 
to a union publicity agent, the detectives dis- 
covered and reported as to his wife’s political 
affiliations and appointment as a Congressional 
administrative assistant ‘‘as a reward”’ (J.A. 390; 
Un. Exs. 32, 40, 41, 56). 


(3) Reports concerning telephone checks on long 
distance calls emanating from Union headquarters 
and on the coming and going of Union officials 
(J.A. 390; Un. Exs. 32-34, 43). 


(4) Reports concerning interviews with one 
Frank Knox of Detroit, Michigan, who repre- 
sented himself as a former high ranking union 
official who could now, with certainty, ‘“‘break the 
Kohler strike wide open.’’ Later reports indicated 
that Conger personally went to Detroit to meet 
and confer with Knox, although no evidence is 
available as to actual employment (J.A. 61, 390; 
Un. Exs. 40, 41). 


(5) Reports suggesting the possibility of ‘‘bug- 
ging’’ the Union’s room in the Grand Hotel dur- 
ing the course of the NLRB hearing in February 
1955. Madson himself testified before the Trial Ex- 
aminer that he had in mind installing a ‘‘wall 
microphone”’ which might have picked up conver- 
sations anywhere in the building (J.A. 61, 64, 390- 
391; 20078-20080). The implications of this plan 
are, as the Board and the Trial Examiner noted, 
‘astounding in view of the fact that the General 
Counsel’s trial staff was also quartered in the 
same hotel’? (J.A. 64, 391; 20110-20113, Un. Exs. 

, 30, 40, 41). And although no evidence is avail- 
able that the hotel was in fact ‘“‘bugged,’’ the rec- 
ord does disclose that Madson and detective 
Adams discussed their plan with Sheboygan Po- 
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lice Chief Wagner who later took Adams to the 
Grand Hotel where Adams rented a room (J.A. 
Un. Ex. 35). 


(6) Submission of a formal detailed plan in Feb- 
ruary 1955, which, though advanced in the name 
of “‘plant security,’ called in part for a system 
of secret informants in the plant who were to re- 
port on “any labor movement, infiltration, or 
problem” (J.A. 61, 391; Un. Ex. 42). 

The seventh area of inquiry concerned an investi- 
gation into the private life of counsel for the General 
Counsel, including also reports of his activities in in- 
vestigating certain aspects of the case (J.A. 62-63).™ 
Thus, reports in April 1955, indicated that two de- 
tectives were present, although incognito, during a 
conversation which counsel had with Police Chief 
Wagner about vandalism during the course of the 
strike (J.A. 63; 20070-20072, 20080-20081, G. C. Ex. 
339). Counsel’s comments concerning the case were 
reported in detail to the Company (ibid.). Another 
report in April 1956, indicated that the detectives, at 
the Company’s request, had investigated the back- 
ground not only of Counsel for General Counsel, but 
even of his parents, and by ‘‘using a suitable pretext,” 
the detectives contacted his wife on two occasions (J.A. 
63; Un. Ex. 29). 

The Board and the Trial Examiner found that the 
areas of investigation and the resultant reports sum- 
marized above were ‘“‘plainly outside the scope of law- 
ful inquiry” and accordingly could not be defended on 
the two grounds, advanced by Conger, i.e., identifying 


28 All evidence on this point was rejected by the Trial Examiner 
and his supplementary report contains no mention of these in- 
cidents. Reversing the Trial Examiner, the Board received and 
admitted the evidence as a possible violation of Section 12 of the 
Act (J.A. 62-63). 
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perpetrators of violence and uncovering subversive 
backgrounds of the Union officials (J.A. 61-62, 388). 
The Board concluded that, with respect to the in- 
vestigations outlined in items (1) to (3), supra, the 
Company “engaged in unlawful surveillance and in- 
dependently violated Section 8(a)(1) of the Act” 
(J.A. 61, 392-393). With respect to the investigations 
outlined in items (4) to (6), supra, the Board con- 
cluded that ‘‘[they] do not serve as a basis for find- 
ing a violation of Section 8(a) (1) because there is no 
evidence in the record showing that the plans under 
consideration were actually carried out” (J.A. 61-62, 
393). However, the Board indicated that these re- 
ports “‘clearly expose [Kobhler’s] claim that it em- 
ployed the detectives only to obtain information’”’ on 
the two alleged grounds (J.A. 61-62). The Board 
further noted that ‘‘such reports clearly buttress [the 
Board’s] earlier findings that at all times after June 
1 [with the exception of the two periods discussed 
supra, pp. 24-25, Kohler] failed to bargain in good 
faith’’ (J.A. 62, 43, 391-392). The use of detectives 
for the collection of this type of information makes 
clear ‘‘that [Kohler’s] interest at the time was not 
that of reaching a contract with the Union but was to 
avoid agreement and to avoid settlement of the strike 
while it considered methods of breaking the strike, 
supplanting the Union and preventing its future ‘infil- 
tration’ of the plant” (J.A. 391-392). Finally, with 
respect to Kohler’s investigation of counsel for the 
General Counsel, the Board concluded that although 
such conduct was not violative of Section 12 of the Act, 
it could nevertheless have ‘‘no justifiable excuse”’ and 
‘must be condemned”’ (J.A. 63-64). 
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H. The Company’s Eviction of Striking Employees From 
Company-Owned Rooms and Homes 


1. Evictions at the American Club 


The American Club is a hotel owned and operated 
by the Company under a hotel license issued by the 
State of Wisconsin (J.A. 226; 2376-2377, 2963-2964). 
It is located across the street from the plant and con- 
tains about 100 rooms and 117 beds (zbid.). Rooms 
were rented to both employees and non-employees (e.g., 
school teachers, policemen, etc.) on a permanent as 
well as a transient basis (J.A. 226; 2378-2379, 2457- 
2458, 2974-2976, 2983-2985, 2990-2991, 2999, 3818-3819). 

Eight strikers, whose names are listed at J.A. 371 
had been permanent guests at the Club prior to the 
strike; and they continued to occupy their rooms after 
the strike began (J.A. 227; 1293-1296, 1303, 1311-1312, 
1323-1324, 1360-1361, 1448-1449, 2004, 2918). On or 
about December 16, however, these eight strikers re- 
ceived a notice from the Company advising them that 
due to a shortage of rooms at the Club, and in order 
to provide more rooms for persons ‘‘actively em- 
ployed,’’ they would be required to vacate their rooms 
by January 1, 1955 (J.A. 227; 515, 2463, G. C. Ex. 72). 
Five of the eight strikers moved out prior to this day 
(J.A. 227; 1295, 1303, 1311, 1450, 2004). Of the re- 
maining three, two, Gasser and Blandin, were awak- 
ened on the morning of January 1 by Club Manager 
Ball and Company Attorney Hammer and ordered to 
leave (J.A. 227; 1318, 1324-1329, 2920). Ball and 
Hammer then proceeded to pack all of Gasser’s be- 
longings into boxes which Ball had brought up into 
the room (zbid.). The boxes were stored in another 
room and Gasser left the Club (tbid.). Novak, the 
last of the eight strikers and a resident of the Club 
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for 11 years, was evicted under circumstances almost 
identical to those of Gasser (J.A. 227; 1362-1365). 

The eight evicted strikers had been employed by 
the Company for periods ranging from 3 to more than 
30 years, with an average service of more than 12 
years (J.A. 228; 1293, 1302, 1308, 1318, 1356-1357, 
1444, 2002, 2917). They had lived at the Club for 
periods ranging from 2 to 11 years, with an average 
tenancy of over six years (J.A. 228; 1295, 1303, 1311- 
1312, 1323, 1361, 1448-1449, 2004, 2918). There was 
no evidence that any of the strikers was delinquent in 
rent (J.A. 228). Furthermore, the undisputed evi- 
dence showed that there were at least some vacant 
rooms available both on December 16 and January 1 
(J.A. 232; 2970-2971, 2992-2993, 2997). Finally, evie- 
tion notices were not served on the non-employees who 
were also at the very same time residing permanently 
in the Club (J.A. 228; 232; 2973-2976, 2995, 3816-3817). 
In short, only striking employees received notices and 
were in fact evicted (J.A. 228). 

On these facts, the Board, in agreement with the 
Trial Examiner, found that the Company discrimi- 
nated against the striking employee tenants thereby 
violating Section 8(a)(1) of the Act (J.A. 52, 232). 
The eviction notices of December 16, and the actual 
physical evictions of January 1 were “‘retailiatory and 
coercive’’ and constituted ‘‘an unlawful restraint on 
the employee tenant’s rights” to engage in concerted 
activities (J.A. 233, 52). 


2. Eviction from Company-Owned Homes 


In addition to the American Club, the Company 
owned various apartments and homes which were oc- 
cupied by both employees and non-employees (J.A. 
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228, 230; 1342, 2999, 3004-3007). Faas and Arnoldi, 
employees of 18 and 15 years respectively, occupied 
two such homes under formal annual leases the last 
of which, in both instances, expired on December 31, 
1954 (J.A. 228; 1339, 1343, 1367, 1369, 1374-1375). 
On or about December 13, the Company notified both 
tenants that their leases would not be renewed and 
that they would be required to vacate by December 31 
(J.A. 228-229; 515, 1341-1344, 1368-1369, 1372, 2463, 
G. C. Exh. 70). 

Faas and Arnoldi, who were active strikers during 
this period, had occupied their homes for 5 and 214 
years respectively (iid.). Both refused to vacate and 
requested extensions which were granted for an addi- 
tional six months (J.A. 229-230; 1347, 1374-1375, 1378- 
1379, 3826-3827). Arnoldi testified that when he asked 
Company Attorney Desmond why the lease was being 
cancelled, Desmond replied that the Company ‘“‘would 
like them to be active employees’? (J.A. 229; 1375). 
Faas vacated the house after receiving an additional 
one month extension (J.A. 230; 3826). Arnoldi re- 
quested an additional extension, received no reply, and 
was still occupying the house during the course of the 
hearings in August 1955 (J.A. 230; 3826-3827). 

The uncontradicted evidence shows that on Decem- 
ber 13, when the eviction notices were served, the Com- 
pany was renting two houses, similar to those occupied 
by Faas and Arnoldi, to non-employees (J.A. 230; 
3004-3007, 3013-3014). Additionally, the Company was 
renting also to non-employees two village residences 
and six apartments (7bid.). None of these non-em- 
ployee tenants was served with a notice of eviction 
(J.A. 230; 3023). 
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On these facts, the Board found that by serving the 
notices on the two employees and by evicting Faas, 
the Company, just as it had done in the ease of the 
American Club evictions, ‘‘interfered with, restrained, 
and coerced its employees within the meaning of Sec- 
tion 8(a)(1)”’ of the Act (J.A. 52, 233-234). 


L Discharge of the Strikers 


1. Acts of misconduct by striking employees 
a. Mass picketing 


From April 5 to May 28, 1954, mass picketing by 
striking employees completely barred ingress to the 
plant (J.A. 65-66, 242-243; 4955-4965, Co. Ex. 80A-43, 
80A-59, 507). Pickets numbering anywhere between 
1200 and 2500 moved in a double line for two city 
blocks in front of the plant (ibid.). A shifting group, 
serving somewhat as an advance guard, approached 
groups of nonstrikers and physically (by blocking, 
pushing, and shoving) prevented them from even 
reaching the picket line (J.A. 65-66, 242-243; 3652- 
3654, 4971-4977, 4979, 5007-5009, 5019-5021). So- 
called ‘‘belly-to-back’’ picketing prevented those who 
reached the line from entering the plant (J.A. 65-66, 
242-243; 4950-4965, 4971-4977, G. C. Ex. 1-BBBB, Co. 
Ex. 507). Although supervisors and office employees 
were permitted to pass through the line, other indi- 
viduals who wished to enter the plant were subjected 
to the Union’s “‘pass system’’, under which anyone 
seeking entrance was required to procure a pass from 
the Union’s strike headquarters located in a nearby 
tavern (J.A. 66, 242-243 ; 13229-13232, Co. Ex. 82A-6b). 

Control and direction of these activities rested in 
the hands of a strike committee composed of 16 mem- 
bers virtually all of whom were Union officials (J.A. 
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69, 246-248; 2015, 2258-2259, 15907). This committee 
held daily meetings and made decisions regarding 
strike policy and maintenance of the picket line (J.A. 
246-247; 2015, 2576, 4651-4653, 13229-13232, 13835- 
13837, 13911-13913, 13929-13930). As the Board found, 
this committee ‘‘turned on and off the [mass] picket- 
ing at will’? (J.A. 248). Thus, as pointed out supra, 
p. 25, n. 16, the mass picketing was terminated briefly 
on May 7, resumed in full on May 9, and finally aban- 
doned on May 28, pursuant to the WERB order which 
imposed strict limitations on all picketing (J.A. 13237- 
13240, 13318-13319, 13837-13839). 


b. The home demonstrations 


During the month of August 1954, a series of demon- 
strations occurred in Sheboygan around the homes of 
various nonstrikers (J.A. 69-70, 249-251; 4230-4235). 


The demonstrations started rather modestly but soon 
mushroomed, as a result of the Union’s publicity, into 
spectacles of mob proportions with as many as 400 and 
700 persons assembled (J.A. 70, 249; 4231, Co. Ex. 
80A-132, 81A-67b). Only a small percentage of those 
present were strikers; the crowds were made up mainly 
of neighbors and townspeople, of union sympathizers 
and members of other unions, of passers-by attracted 
by the crowd, and of curiosity seekers (J.A. 250; 11112- 
11113, 12027-12029, 12302, 12345-12348, 13583-13586, 
13815-13821). 

The demonstrations did not involve picketing as 
such (J.A. 250; 4233-4234, 12302-12303). Generally, 
a crowd would assemble in front of a nonstriker’s home 
prior to his return from work (J.A. 70, 249-250; 4233- 
4234, 11108-11113, 11137-11144, 11963, 11990-11995, 
11998, 12099-12105, 12107-12108, 12123-12127, 12133- 
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12135, 12140-12147). When he arrived, various peo- 
ple in the crowd would shout insults, vile names, and 
even threats (7bid.). These nonstrikers, however, were 
neither physically assaulted, nor were they prevented 
from entering their homes (ibid.). Insults, vile names, 
and threats were similarly hurled against the Com- 
pany’s representatives who appeared on these scenes 
in order to gather evidence against participating 
strikers (J.A. 250; 11956-11957, 11959-11963, 12003, 
12016-12018, 12029, 12100, 12129, 12135, 12143-12144). 
These demonstrations ceased after Judge Murphy’s 
enforcement of the WERB order (see supra, pp. 
25-26). 


c Employment office picketing 
During December 1954 and January 1955, groups of 
pickets, numbering from 15 to 25, patrolled in front of 
the Company’s employment office, located some 25 feet 


from the main gate to the plant (J.A. 71-73, 251, 255- 
256; 15113-15116). Generally, these groups would 
block, push, shove, bump, trip, kick or otherwise im- 
pede the entrance of job applicants into the office (J.A. 
71-72, 255; 8158-8160, 8166-8167, 8212-8214, 12156- 
12160, 15463-15464, 15505-15512, 15623-15630, 15668- 
15672). Pickets would interpose themselves between 
the approaching applicants and the employment office 
and in many instances the applicants would have to 
push their way through the pickets or walk around 
them to gain entry (zbid.). On many occasions, the 
applicants could not succeed in entering until the Koh- 
ler Village Police intervened and ordered the pickets 
to open their lines (J.A. 72, 255; 7784-7789, 7790-7796, 
15117-15119, 15475-15476). Some of the pickets were 
convicted of disorder on the picket line, on charges 
brought by the Company (J.A. 255-256). 


54 


2. The affected strikers 


As noted supra, p. 30, n. 19, the first indication given 
by the Company that it was going to discharge certain 
striking employees occurred during the September 
meetings with Judge Murphy. Thereafter, the issue, 
although not seriously negotiated between the parties 
until subsequent to March 1, 1955, was nevertheless fre- 
quently mentioned (J.A. 1279-1282). Thus, on Febru- 
ary 8, 1955, President Kohler testified that the Com- 
pany would not reinstate strikers who had engaged in 
violence (J.A. 204; 303-304). On February 18, 1955, 
the Union wrote Kohler that it demanded the right to 
negotiate concerning the strikers whom the Company 
would not reinstate (J.A. 204; G. C. Ex. 76). On 
March 1, 1955, the Company notified 91 strikers that 
they would not be reinstated ‘‘because of misconduct 
in connection with the strike’’ (J.A. 204; 546, 2463, 
4316-4317, G. C. Ex. 81).” On the same day, the Com- 
pany also wrote the Union informing it that notifica- 
tions of discharge were being sent to 91 strikers (J.A. 
204; G. C. Ex. 82). At no time did the Company com- 
ply with the Union’s demand to bargain over the dis- 
charges (J.A. 204; 4314-4316). 

Of the 90 discharges, 12 were not contested by the 
General Counsel and, as shown supra, p. 42, n. 25, 
were omitted from the complaint. Of the remaining 
78, the Company alleged and proved that each was dis- 
charged for engaging in at least one, and in some cases 
all, of the three types of misconduct described supra, 
pp. 51-53. Thus, for example, a stipulation executed 
by the Company and the General Counsel reveals that 
55 of the 78 dischargees, of whom 13 were members 


2° One of the discharges was made through error and was later 
revoked (J.A. 204; 4317). It is not here in issue. 
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of the strike committee which controlled strike and 
picketing activities (supra, pp. 51-52), had participated 
in the mass picketing between April 5 and May 28 (J.A. 
4327-4329, G. C. Ex. 1-BBBB). Thirty-five of the 78 
dischargees were involved to different degrees in the 
picketing at the employment office, while 25 of the 78 
were participants in the so-called home demonstra- 
tions. Finally, 20 of the 78 were found to have com- 
mitted other unlawful acts, for example, physical as- 
saults upon nonstrikers, threatening nonstrikers or 
Company representatives with physical violence, par- 
ticipation in the enforcement of the Union’s pass sys- 
tem (supra, p. 51), ete. 


3. The Board’s conclusions with respect to the discharges 

On the foregoing facts, the Trial Examiner found 
that 43 of the 78 dischargees had been lawfully dis- 
charged (J.A. 359-360). With respect to the remain- 
ing 35, however, the Examiner concluded that 33 of 
them were entitled to reinstatement and Kohler’s fail- 
ure to do so violated Section 8(a)(3) and (1) of the 
Act (ibid.).* In reaching his conclusions as to the 33 
strikers, the Examiner reasoned that mere presence 
among the groups of home demonstrators and em- 
ployment office picketers—absent proof of active mis- 
conduct such as pushing, shoving, threatening, ete.— 


89The foregoing figures are breakdowns of specific findings 
which the Trial Examiner has set out extensively in the Inter- 
mediate Report (J.A. 259-359; 11165-11171, 11176-11182, 12993- 
13003, 13020-13022). 


31 The 35 dischargees are listed at J.A. 359. The Trial Examiner 
found, however, that 2 of the 35 had engaged in misconduct 
subsequent to March 1, 1955, which was sufficient to warrant dis- 
charge (J.A. 308-313, 359). Thus, although their discharges on 
March 1, violated the Act, they were not, in view of their subse- 
quent misconduct, entitled to reinstatement. 
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was insufficient to warrant discharge; and that while 
mere presence in mass picketing constituted miscon- 
duct justifying discharge, the Company had reinstated 
other strikers guilty of such conduct and Kohler there- 
by ‘‘condoned”’ this activity (J.A. 245-246, 257-258). 
The Examiner also found that since Kohler had at 
all times failed to bargain with the Union concerning 
any of the discharges, the discharge of the 33 like- 
wise violated Section 8(a) (5) and (1) of the Act (J. A. 
361-362). 

Reversing the Trial Examiner, the Board, with 
Members Fanning and Bean in dissent, found that 
Kohler had neither condoned nor waived the mass 
picketing as a ground for discharge." For, although 
Kohler may have hired other strikers who had also en- 
gaged in mass picketing, and although Conger did not 
recommend that all mass picketers be discharged, this 


“shows nothing more than [that Kohler] exercised 
its privilege of selecting those strikers to be dis- 
charged” (J.A. 69). The Board further found that 
the mere presence of the strikers—even absent proof 


32Jn addition to rehiring many strikers who were known to 
have engaged in mass picketing and other forms of misconduct, 
Conger testified that he had not considered mere presence on the 
mass picket line to be misconduct (J.A. 67-69, 246; 18928, 
18930-18931, 18935-18936). On a later occasion, Conger testified 
that ‘“. . . there were certain items that might be considered 
misconduct; for example, I am sure I stated that in a farfetched 
view we probably would have the right to discharge anyone who 
had ever participated in a mass picket line, but that I was not 
recommending that’’ (J.A. 67, 246; 18986). 


33 With respect to the 13 members of the strike committee, how- 
ever, the Board unanimously determined that their conduct was 
such as to justify discharge (J.A. 69). With respect to the re- 
maining 65 dischargees Members Fanning and Bean agreed with 
the Trial Examiner’s conclusions concerning the three forms of 
misconduct (J-A. 67, 71, 72). 
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of overt acts—during the home demonstrations and the 
employment office picketing contributed to the overall 
coercive and intimidatory effect and was therefore 
sufficient to justify discharge. Accordingly, the Board 
concluded that to the extent that Kohler relied upon 
participation in these incidents as grounds for dis- 
charge, it did not violate the Act (J.A. 73).™ 


Il. THE BOARD’S ORDER 


Briefly, the Board ordered Kohler to cease and desist 
from (1) refusing to bargain with the Union; (2) dis- 
couraging membership in the Union; and (3) in any 
manner interfering with, restraining, or coercing the 
employees in the exercise of rights guaranteed by Sec- 
tion 7 of the Act (J.A. 78-80). Affirmatively, the or- 
der requires Kohler to (1) bargain collectively with 
the Union upon request; (2) furnish upon request the 


wage information which the Union had previously re- 
quested on January 20 and February 6, 1954; (3) offer 
to the unlawfully evicted employees immediate occu- 
pancy of their former or substantially equivalent living 
quarters; (4) reemploy and credit certain Shell De- 


3% Member Jenkins, however, joined Members Bean and Fan- 
ning in finding that the Company violated Section 8(a) (5), (3) 
and (1) of the Act with respect to the dischargee, Alex Dottei 
(J.A. 73). The Company had, during the course of the hearings, 
confessed error as to his discharge and offered to reinstate him 
(see infra pp. 93-96). According to Member Jenkins, Kohler 
was now estopped from litigating the issue (J.A. 73, 259; 13366- 
13367). He therefore joined members Bean and Fanning in af- 
firming—with respect to this dischargee alone—the Trial Exami- 
ner’s conclusion that the Company violated Section 8(a)(3) and 
(1) of the Act and independently violated Sections 8(a)(5) and 
(1) of the Act ‘‘by refusing to negotiate pursuant to the Union’s 
request’’ to bargain concerning the discharge. These three Board 
members also concluded that by refusing to bargain in this man- 
ner, the Company had further contributed to the prolonging of 
the strike (J.A. 74). 
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partment employees with seniority dating back to the 
date of their original hire; (5) reinstate, upon applica- 
tion, all striking employees to their former or substan- 
tially equivalent positions, excepting those 77 who were 
lawfully discharged for misconduct; dismissing, if nec- 
essary, any replacements hired after June 1, 1954, pro- 
vided that if insufficient positions were available after 
dismissal of the replacements, Kohler shall place those 
employees for whom employment is not available upon 
a preferential hiring list; and (7) post the usual no- 
tices and furnish the customary compliance reports 
(J.A. 80-83). 


SUMMARY OF ARGUMENT 
L CASE NOS. 16,031 AND 16,182 
A. The Board’s Conclusion That Kohler Violated Section 8(a)(5) 


and (1) of the Act by Failing to Bargain in Good Faith With 
the Union 


Whether or not an employer has failed to bargain 
in good faith presents a question of fact to be deter- 
mined under all the circumstances surrounding the ne- 
gotiations. The pattern of Kohler’s conduct during 
the course of the negotiations amply supports the 
Board’s finding that it did not bargain in good faith on 
and after June 1, 1954. 


1. Kohler evidenced its intention to avoid genuine 
bargaining with the Union on or about June 1, 1954, 
when it unilaterally, and without prior consultation 
with the Union, put into effect a 3¢ hourly wage in- 
crease. Such action necessarily tended to undermine 
the Union by indicating to the employees that there was 
no need for a bargaining representative. It also 
tended to disparage and disrupt the bargaining proc- 
ess, particularly since the increase was given on the 
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eve of resumption of the negotiations which had termi- 
nated two months earlier when the strike commenced. 
The increase was not, as Kohler contends, rejected by 
the Union prior to the strike and, therefore, it was 
not justified on the basis of an existing impasse. For 
Kohler had previously offered the 3¢ to the Union 
only on condition that it accept substantial changes in 
the old 1953 contract. Nor does the record support 
Kohler’s contention that the increase was actually 
granted on April 5, the first day of the strike when, as 
the Board found, Kohler’s duty to meet with the Union 
was suspended due to strike misconduct. In any event, 
the unilateral action would be violative of the Act even 
if taken on April 5 for the suspension of the duty to 
meet with a union because of misconduct does not give 
the employer carte blanche to engage in affirmative 
illicit activities. 

2. Kohler likewise evidenced its lack of good faith 
in the negotiations by unilaterally discharging 53 tem- 
porary Shell Department employees who were on strike 
and by transferring to other departments only those 
temporary employees who were not on strike. Despite 
continuous negotiations during the preceding weeks in 
June, the Company never discussed or even hinted to 
the Union its intended policies for transfers and 
discharges. 


3. Similarly, Kohler violated its obligation to bar- 
gain in good faith when it refused and inordinately de- 
layed compliance with the Union’s request for perti- 
nent wage data. Kohler’s excuse for delaying the 
enamelware department incentive-wage information 
from January 20 to early August, because the Com- 
pany was too busy with other matters, is demolished by 
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Conger’s unequivocal statement as early as February 
that the information was on his desk and would be 
delivered to the Union in a week. Kohler’s further 
claim that the entire subject was postponed pending 
strike settlement is refuted by the Union’s repeated 
requests for the information, particularly Union 
negotiator Bauer’s blunt request therefor on June 11. 
As to the incentive-wage data for the other depart- 
ments (35 percent of the total requested by the Union), 
Kohler did not even attempt to comply with the 
Union’s request, stating in its letter of August 13, that 
the information was ‘‘not available and not necessary 
for bargaining.’’ Nor did the Company ever furnish 
the information concerning the individual earnings in 
the brass die department, despite the Union’s specific 
request therefor on February 6. 


4. Kohler also evidenced its bad faith in its dealings 
with the Union during September 1954. It was during 
this period, in which Judge Murphy participated, that 
Kohler adamantly adhered to its position of ‘“‘no wage 
increases,’’ despite the Union’s willingness to yield, 
and even abandon, its demands on other issues, if only 
a slight wage raise could be obtained. Kohler well 
knew that no self-respecting union could accept its 
offer of the already-implemented 3¢ increase which was 
conditioned on the Union’s complete capitulation on 
virtually all other issues. While it is true, as Kohler 
contends, that the Act did not compel it to give conces- 
sions or to reach agreement on a contract, an ‘“‘em- 
ployer is obligated to make some reasonable effort in 
some direction to compose his differences with the 
Union if Section 8(a) (5) is to be read as imposing any 
substantial obligation at all.”” N.L.R.B. v. Reed & 
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Prince Co., 205 F. 24 131, 134-135 (C.A. 1), cert. den., 
346 U.S. 887. Nor is it any defense that Kohler met 
with the Union on numerous occasions, if it had no sin- 
cere purpose to find a basis of agreement. Kohler’s re- 
peated statements that it was ‘‘going to teach the Union 
a lesson’’ for going out on strike and that it would see 
to it that this strike, like the bitter 1934 strike, again 
bring to the Company 20 years of labor peace, evi- 
denced, as the Board found, an intent to reduce the 
Union to impotency as an effective bargaining repre- 
sentative. 


5. Kohler’s bad faith in post-September bargaining 
is manifested by its actions in rebuffing the attempts 
of third parties to settle the dispute, in resorting to the 
extensive use of detectives to engage in surveillance of 
union activities, and in committing other unfair labor 
practices, including evictions of strikers from Com- 


pany-owned residences, the unlawful discharge of em- 
ployee Dottei, and the inducement of a valuable 
employee to abandon the strike. During this period 
Kohler also put into effect a second unilateral wage 
inerease which was first announced to the Associated 
press and only afterwards to the Union. 


B. The Board’s Conclusion That Kohler Violated Section 8(a)(3) 
and (1) of the Act 

An employer violates Section 8(a)(3) of the Act 
when it discriminates against employees because of 
their participation in protected concerted activities. 
Kohler’s discharge of the temporary Shell employees 
who were striking, and its transfer of those who were 
not striking, was unlawful discrimination within the 
meaning of the Act. Kohler’s discharge of striker 
Dottei allegedly for his misconduct, was likewise un- 
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lawful. Irrespective of the character of Dottei’s mis- 
conduct, Kohler waived its right to discharge him by 
announcing that it would withdraw his discharge and 
send him an offer of reinstatement. The decision to 
reinstate Dottei was not part of a settlement offer and, 
in any event, the offer to reemploy him was repeated 
after the settlement negotiations foundered. 


C. The Board's Conclusion That Kohler Violated Section 8(a)(1) 
of the Act 

1. Kohler’s hiring of detectives who engaged in ex- 
tensive surveillance and anti-Union espionage clearly 
constituted interference, restraint, and coercion. The 
contention that the detectives were hired only to iden- 
tify perpetrators of violence and to uncover subversive 
backgrounds of Union officials is amply refuted by the 
evidence showing that ‘‘plants”’ and informers repeat- 
edly reported on the employees’ union sympathies and 
the Union’s readiness to capituate in the negotiations 
and settle the strike. Moreover, some of the under- 
cover activities included contacts with an ex-unionist 
who claimed to be able to break the strike, investiga- 
tions of the private life of Board counsel, and plans for 
“bugging’’ the hotel in which both the Union and 
Board counsel were quartered during the hearings. 


2. The evictions from Company-owned premises of 
the strikers, who were long-time employees and who 
resided in these premises for long periods, likewise vio- 
lated Section 8(a)(1). Kohler’s contention that the 
premises were needed for the legitimate business rea- 
son of housing active employees, is refuted by the fact 
that the Company did not serve notices of eviction 
on tenants occupying similar premises who had never 
been employed by the Company. 
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3. Also violative of Section 8(a)(1) were the at- 
tempts by two Company supervisors to dissuade chief 
steward Majerus from processing union grievances, 
and the solicitation by a third supervisor of employee 
Forstner to abandon the strike and return to work. 
The contentions that the remarks addressed to Majerus 
were not coercive and that the solicitation of Forstner 
was not authorized, are not supported by the record. 


D. The Board’s Conclusion That Kohler’s Unfair Labor Prac- 
tices Converted and Prolonged the Strike on and After 
June 1, 1954 

A strike, economic in origin, may be converted into 
an unfair labor practice strike where the employer 
commits unfair labor practices which tend to prolong 
the strike. Kohler’s substantial unfair labor practices 
committed on and after June 1, 1954, clearly con- 
tributed to the prolongation of the strike. These prac- 
tices undermined the Union, unilaterally withdrew 
areas of potential settlement from the bargaining table, 
aroused resentment among the strikers, and rendered 

the possibility of settlement more remote, if not im- 

possible. Kohler’s contention that because of the out- 

standing economic issues the strike would not have been 
settled, even absent the unfair labor practices, even if 
proved, establishes no more than both legal and legal 
reasons contributed to the duration of the strike. In 
these circumstances it rested upon Kohler, as “the tort 
feasor,” to disentangle the consequences from which it 
was chargeable from those from which it was immune. 

In any event, it is clear that the injection of the unfair 

practices multiplied the outstanding problems and 

thereby made settlement more difficult. Furthermore, 
contrary to Kohler’s alternative contention, the test of 


64 


prolongation is not whether the unfair practices fore- 
closed settlement but rather whether they delayed set- 
tlement by exacerbating the differences between the 
parties. 
Il. CASE NO. 15,961 
A. The Board’s Conclusion That Kohler’s Pre-Strike Bargaining 
Was Not Violative of Section 8(a)(5) and (1) and that the 
Strike Was at Its Inception An Economic Strike 
1. The Board reasonably concluded that, while 
Kohler failed to discharge its statutory duty to bargain 
in good faith on and after June 1, 1954, the record as 
a whole did not support a finding that it merely en- 
gaged in surface bargaining prior to that time. While, 
as the Union contends, the history of Kohler’s labor 
relations indicates long opposition to bargaining with 
any but a dominated union, Kohler did sign a collec- 
tive bargaining agreement in 1953, which the Union 
itself characterized as one “‘we ean accept with pride.”’ 
Contrary to the Union’s contention, Kohler did not de- 
lay and interrupt the negotiations on the 1954 agree- 
ment which commenced in January. The positions 
taken by Kohler at this time were not unreasonable and 
were not advanced for the purpose of avoiding agree- 
ment. Indeed, the parties reached agreement on sev- 
eral points and the number of issues was substantially 
reduced. Kohler’s unfair labor practices after the 
strike do not prove a predetermined intention to avoid 
a contract prior to the strike. These unfair labor prac- 
tices, while of a serious nature, only prove that in in- 
dustrial controversies views can change, attitudes can 
harden, and actions can turn from lawful to unlawful. 


2. The strike which began on April 5, 1954, immedi- 
ately after the breakoff of the negotiations, was caused 
by the failure of the parties to reach agreement on a 
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contract and was therefore, at its inception, an eco- 
nomic rather than an unfair labor practice strike. 
While Kohler had committed three unfair labor prac- 
tices during the pre-strike period, none of these was of 
sufficient stature to have caused or contributed to the 
strike. The refusal to furnish certain earnings in- 
formation on March 6 for the brass department in con- 
nection with the processing of a grievance, and the co- 
ercive remarks made by two supervisors designed to 
discourage the grievance processing by a union 
steward, did not affect the negotiations and were not 
intended to undermine the Union’s position at the bar- 
gaining table. 


B. The Board’s Conclusion That Kohler’s Discharge of 77 Strikers 
for Misconduct Was Not Violative of Section 8(a)(3) and (1) 
of the Act 

1. There is no dispute that all of the 77 strikers here 

involved were identified as having engaged in at least 
one of the three major incidents upon which Kohler 
relied for its discharges, i.e, mass picketing, home 
demonstrations, and employment office picketing. 
While, as the Union contends, Kohler had reinstated 
many strikers who had engaged in mass picketing, it 
does not follow that Kohler by this action condoned 
such misconduct and waived its right to discharge all 
others who engaged in this activity. Kohler was free 
to consider the exigencies of its business and select 
those whom it would discharge and those whom it would 
retain. 


2. Kohler was fully justified in refusing to reinstate 
not only those strikers who engaged in overt acts 
(pushing, kicking, jeering etc.) in the home demonstra- 
tions and employment office picketing, but also all those 
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who by their mere presence in these incidents con- 
tributed to their coercive and intimidatory effect. As 
to the picketing at the employment office, it is difficult 
to distinguish between mass picketing in front of the 
plant and in front of the employment office, since in 
both cases the picketing was designed to prevent ac- 
cess to Company premises. As to the home demon- 
strations, which attracted crowds of mob proportions, 
the very presence of the strikers in front of the homes 
of the nonstrikers was coercive and intimidatory. In 
both types of incidents, the strikers by being present 
made common cause with those who engaged in overt 
misconduct. 


3. The Union’s contention that the strikers’ miscon- 
duct was but a pretext for discharging the most active 
Union adherents and was not the true motive for the 
Company’s action, is not supported by the record. Un- 


derstandably, the dischargees included some of the 
most active unionists, including members of the 
Union’s executive board, as these undoubtedly partici- 
pated in the greatest number of strike incidents. But 
the bulk of the dischargees included ordinary Union 
members. 


4. Contrary to the Union’s contention, the record 
fails to establish that Kohler’s unfair labor practices 
provoked the strikers’ misconduct. The evidence 
shows that the strikers’ mass picketing and other acts 
of misconduct took place in April and May 1954, be- 
fore Kohler’s refusal to bargain and before the con- 
version of the strike into an unfair labor practice 
strike. The case is thus distinguishable from N.L.R.B. 
v. Thayer Co., 213 F. 2d 748 (C.A. 1), cert. den., 348 
U.S 883, upon which the Union relies, where the strike 
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and accompanying misconduct followed, rather than 
preceded, the employer’s unfair labor practices. More- 
over, even if the strike at its outset was caused by 
Kohler’s unfair labor practices, the extent of miscon- 
duct engaged in by the 77 dischargees was of such 
gravity, both in character and scope, as to result in a 
forfeiture of their right to reinstatement, even in light 
of the equitable considerations expounded in Thayer. 
In any event, the Board did not abuse its diseretion in 
determining that the affirmative reinstatement remedy 
is inappropriate; and the Court will not disturb the 
Board’s determination unless it is arbitrary and 
capricious. 


ll, THE BOARD’S CONCLUSION THAT THE UNION WAS IN 
COMPLIANCE WITH SECTION 9(h) OF THE ACT 


A. The Board properly rejected Kohler’s contention 
that the International Union was not in compliance 


with the noncommunist affidavit filing requirements of 
Section 9(h), now repealed, but which were in effect 
during the period here involved. Whether or not the 
International’s trustees are officers of the Union in- 
volves a factual determination litigable only in a col- 
lateral proceeding, but not during the course of an 
unfair labor practice hearing. Kohler does not raise 
the legal issue as to the meaning of the term ‘“‘officer”’ 
as used in the statute, a matter already resolved by the 
Supreme Court in N.L.R.B. v. Coca Cola Bottling Co., 
350 U.S. 264. In that case the Supreme Court ap- 
proved the Board’s ‘‘constitutional’’ test for determin- 
ing who is an officer, under which an officer means “‘any 
person occupying a position identified as an office in the 
constitution of a labor organization.’’ The determina- 
tion of the question whether a particular individual oe- 
eupies the status of an officer under a particular 
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union’s constitution involves substantial factual ques- 
tions, especially where the constitution is ambiguous 
and where motivation for omitting an “‘office becomes 
relevant—all of which may ultimately require resolu- 
tion by resort to extrinsic evidence. Neither the deci- 
sions of the Supreme Court nor the legislative history 
of Section 9(h) contemplate litigating these factual 
questions in an unfair labor practice proceeding. Any 
other result would necessarily delay and impede ulti- 
mate determination of the substantive issues. 


B. In any event, the Board properly found that even 
if the compliance question were litigable in the com- 
plaint proceeding, the International’s trustees are not 
officers under the Board’s ‘‘constitutional”’ test. The 
particular section in the Union’s constitution which 
sets up the offices does not list trustees as occupying 
an office. While certain secondary provisions in the 
constitution, standing alone, may raise some ambiguity 
as to the status of the trustees and officers, the am- 
biguity can only be resolved in favor of the conclusion 
that they are not officers. Considering the differing 
treatment of these positions from the officer positions 
in the constitution, the construction and practical ap- 
plication given to constitutional provisions by the 
Union for many years which has been concurred in by 
the Board for 10 years—and, finally, the fact that no 
question of possible evasion or circumvention of the fil- 
ing requirements is involved, all militate in favor of 
such resolution. 
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ARGUMENT 


L SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE SUPPORTS 
THE BOARD'S FINDING THAT KOHLER VIOLATED SECTION 8(a)(5) 
AND (1) OF THE ACT BY FAILING TO BARGAIN WITH THE UNION 
IN GOOD FAITH 


The record in this case, exemplified by thousands of 
pages of testimony and hundreds of exhibits, estab- 
lishes that the parties have held numerous bargaining 
conferences. However, it is clear that neither an em- 
ployer nor a union fulfills its statutory duty to bargain 
merely by meeting ‘‘over a long period of time.’ 
N.L.R.B. v. National Shoes, Inc., 208 F. 2d 688, 691 
(C.A. 2). “‘[A]s has long been recognized, per- 
formance of the duty to bargain requires more than a 
willingness to enter upon a sterile discussion of union- 
management differences.’”’ N.L.R.B. v. American Na- 
tional Insurance Co., 343 U.S. 395, 402. It presup- 
poses that the parties will negotiate “‘with an open and 
fair mind and a sincere purpose to find a basis of agree- 
ment touching wages and hours and conditions of la- 
bor.”? Globe Cotton Mills v. N.L.R.B., 103 F. 2d 91, 
94 (C.A. 5). The statutory good faith obligation is 
not fulfilled unless employer and employees cooperate 
in the “‘give and take”’ of bargaining, NV.L.R.B. v. P. 
Lorillard Co., 117 F. 2d 921, 924 (C.A. 6), rev’d on 
another point, 314 U.S. 512. 

In the final analysis, the ‘‘ultimate issue whether the 
Company conducted its bargaining in good faith in- 
volves a finding of motive or state of mind which can 
only be inferred from circumstantial evidence.’’ 
N.L.R.B. v. Reed & Prince Mfg. Co., 205 F. 2d 131, 
139-140 (C.A. 1), cert. den., 346 U.S. 887. See also, 
N.L.R.B. v. Stanislaus Implement Co., 226 F. 2d 377, 
380 (C.A. 9). We show below that the pattern of 
Kobler’s conduct during the entire course of the nego- 
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tiations beginning with June 1, 1954, amply supports 
the Board’s finding that Kohler failed and refused to 
bargain in good faith. This pattern included a total 
disregard of the Union in granting two wage increases, 
the unilateral discharge and transfer of the Shell De- 
partment employees without prior consultation with 
the Union, refusals to comply with the Union’s requests 
for wage information, an unreasonably adamant posi- 
tion on the question of wages, rebuffs of third parties 
in their attempts to settle the dispute, and acts of inter- 
ference, restraint and coercion, such as surveillance and 
anti-union espionage, which tended to undermine the 
bargaining process and reduce the Union to a position 
of impotence as the statutory representative. 
A. The Company’‘s Mie ioe Increase on or About June 
The Board found that Kohler evidenced an inten- 
tion to avoid genuine bargaining with the Union when, 
on or about June 1, 1954, it unilaterally and without 
prior consultation with the Union, put into effect a 3¢ 
hourly wage inerease. Such action was “manifestly in- 
consistent with the principle of collective bargaining.”’ 
N.L.R.B. v. Crompton-Highland Mills, 337 U.S. 217, 
2215 It operated to “‘cut off” the “infinite opportuni- 
ties for bargaining that are inherent in announced 
readiness of an employer to increase generally the pay 


35 See also, Medo Photo Supply Corp. v. N.L.R.B., 321 US. 
678, 685-686; May Department Stores Corp. v. N.L.R.B., 326 U.S. 
376, 385; Great Southern Trucking Co. v. N-L.R.B., 127 F. 2d 
180, 186 (C.A. 4), cert. den., 317 U.S. 652; N. “.L.R.B. v. Rutter-Rez 
Mfg. Co., 245 F. 2d 594 (C.A. 5); N.L.R.B. v. Proof Co., 242 F. 2d 
560, 561 (C.A. 7) ; Carpinteria Lemon Ass’n v. N.L.R.B., 240 F. 2d 
554, 557-558 (C.A. 9), cert. den., 354 U.S. 909; N.L.R.B. v. Dealers 
Engine Rebuilders, 199 F. Qd 249, 251-252 (C.A. 8); N.L.RB.B. v. 
Allison & Co., 165 F. 2d 766, 770-771 (C.A. 6), cert. den., 335 U.S. 
$14. . 
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of its employees.’’ (Id., at p. 224.) Moreover, as the 
Board pointed out (J.A. 39), Kohler’s unilateral wage 
increase took place ‘‘at a critical time when the plant 
was reopening and when the parties were resuming 
negotiations’’, and thus necessarily tended to “‘dispar- 
age’’ and disrupt the bargaining process. For to take 
such action “during the bargaining processes tends to 
subvert the union’s position as the representative of the 
employees in matters of this nature.’”’ N.L.R.B. v. In- 
surance Agents International Union, 361 U.S. 477, 485. 
See also May Department Stores, supra, at p. 385; Joy 
Silk Mills, Inc. v. N.L.R.B., 87 App. D.C. 360, 185 F. 
2d 732, 739, cert. den., 341 U.S. 914; Armstrong Cork 
Co. v. N.L.R.B., 211 F. 2d 843, 847-848 (C.A. 5). 
Before the Board, Kohler sought to justify its ac- 
tion on the ground that as of April 5, the day the strike 
commenced, an impasse had been reached in negotia- 
tions and the Company was thereafter free to take uni- 
lateral action as to those items which had been offered 
to and refused by the Union. Prior to the strike, the 
Company had submitted the following alternative pro- 
posals: (a) a 3¢ hourly increase, provided the Union 
accepted the Company’s new contract containing, as 
the Board found, ‘‘substantial differences’? (J.A. 32) 
from the old 1953 contract, including an emasculated 
arbitration procedure; and (b) no increase at all, with 
a renewal of the entire 1953 contract and its far more 
encompassing arbitration provisions. At no time did 
Conger, the Company’s negotiator, offer the Union a 
3¢ increase and continuation of the old contract. Yet 
this was the precise unilateral change which the Com- 
pany implemented on June 1. Thus, as President Koh- 
ler testified (supra, p. 16), it was the old contract 
terms which were maintained in effect after the increase 
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was granted. Kohler’s testimony is in line both with 
the statement made by Conger before the strike that 
the Company would ‘‘continue the past practices and 
operate along the lines of the expiring contract’’ (su- 
pra, pp. 10-11), and with the assurances given by the 
Company to its employees, through its publication the 
“‘People,’”’ that even though the contract between the 
Company and the Union was no longer in effect, no 
“‘radical changes’’ were contemplated in existing ‘‘poli- 
cies” (supra, p.11,n.10). It is clear, therefore, as the 
Board found (J.A. 174), that “‘what [the Company] 
put into effect unilaterally and without notice to the 
Union was not the offer which it had made (1.e., 3 cents 
along with [the Company’s] last contract offer, with 
changes as agreed upon), but one which it had refused 
to make (i.e. 3 cents plus continuation of the 1953 
contract terms.’ Hence no impasse had existed prior 
to the strike.** 

Contrary to the Company’s contention, the ques- 
tion here is not whether the Union would have ac- 
cepted the 3 cents with the old contract if such an 


36 V.L.R.B. v. Bradley Washfountain Co., 192 F. 2d 144 (C.A. 
7), relied on by Kohler is clearly distinguishable. There the 
Company first offered to, and discussed with, the Union those 
identical wage and holiday benefits it eventually placed in effect. 
Moreover, it thereafter notified its employees that it had dis- 
cussed the matter with the Union and that the Union had re- 
fused, but implying at the same time that the Union was unsatis- 
fied with the amount of the increase. Thereafter, the Company 
placed those benefits it had first offered the Union in effect, treat- 
ing them as an allowance of the Union’s demands, and continued 
to bargain on all demands. On all these facts the Court con- 
cluded that there was no disparagement of the bargaining repre- 
sentative, but that, in fact, its position may have been enhanced 
by the Company’s action and attitude. As the Board stated 
(J.A. 34), ‘“We cannot [here] conceive facts more unlike those 
presented in Bradley Washfountain or conduct more calculated 
to undermine the effectiveness of the bargaining agent.’’ 
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offer had been made. Rather, the question is whether 
such an offer should have been made to the Union 
before it was implemented over the Union’s head. 
Obviously, this package proposal of 3 cents and the 
old contract was, at least to the Company, an offer of 
considerable importance. For in no other way can 
one explain the Company’s intransigent refusal to 
make such an offer to the Union during all subsequent 
negotiations. Indeed, even as late as September, while 
Judge Murphy was participating in the negotiations, 
Conger was still insisting that the 1953 contract could 
be renewed only on condition that there be no 3-cent 
increase (supra, p. 16). The Company’s consistent 
refusal to make this offer to the Union can be ex- 
plained only, as the Board stated (J.A. 33-34, 176), 
by the Company’s unwillingness, repeatedly ‘‘pro- 
claimed’’ during the strike, not to ‘‘credit or reward” 
the Union for having struck (supra, p. 16). 

In any event, as the Board further pointed out (J.A. 
175, 32), even if an impasse had in fact existed on 
wages, the impasse may well ‘‘have been broken by 
the change in circumstances developing from the com- 
mencement of the strike.’? For, by June 1, the strike 
was already of two months’ duration, during which 
period the parties had conducted no negotiations. Cer- 
tainly, “‘a strike of nearly [two] months’ duration 
may well have created conditions in which the parties 


37 The Company claims that it would have been impossible to 
withdraw the 3-cent increase after implementation and that it, 
therefore, never thereafter conditioned renewal of the 1953 con- 
tract upon withdrawal of the increase. The credited testimony 
of Judge Murphy, however, (supra, p. 4, n. 4, and p. 27, n. 18), 
refutes this claim. Furthermore, it is undisputed that in July, 
Conger verified the accuracy of a report that the 3-cent increase 
(albeit already implemented) was still conditioned on acceptance 
of the new contract proposals (supra,'p. 16). 
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would be more willing to make concessions [and] to 
compromise matters in difference.’? N.L.R.B. v. 
United States Cold Storage Corp., 203 F. 2d 924, 928 
(C.A. 5), cert. den., 346 U.S. 318; Jeffery-Dewitt In- 
sulator Co. v. N.L.R.B., 91 F. 2d 134, 139-140 (C.A. 
4), cert. den., 302 U.S. 731. At the very least, the 
Company was under an obligation to test the Union’s 
reaction to the proposed wage changes. It rings hol- 
low for the Company to suggest—as it does now some 
seven years later—that it would have been futile to 
make such an effort. Clearly on June 1, the Company 
had ‘‘no reason to believe that the negotiations re- 
quested, if conducted in good faith, might not have 
led to a settlement, even though the prior negotiations 
had not been successful.”? N.L.R.B. v. Reed & Prince 
Mfg. Co., 118 F. 2d 874, 885 (C.A. 1), cert. den., 313 
U.S. 595. 

Finally, Kohler contends that the increase was given 
not on June 1, but on April 5, during a period when, 
as the Board found, the Company’s duty to meet with 
the Union was suspended because of strike misconduct 
(supra, p. 15). Kohler concludes, therefore, that if 
the increase had been given on April 5, it could 
not logically be considered a refusal to bargain. For 
the reasons stated in detail in the Board’s decision 
(J.A. 34-38),°* the record amply supports the Board’s 
factual finding that the wage increase was put into 
effect on or about June 1. Thus, President Kohler 
conceded in his testimony (J.A. 36; 156) that the 
wage increase was put into effect ‘‘somewhat later’’ 


38 See also our memorandum in opposition to Kohler’s motion to 
remand the case for the purpose of adducing evidence as to the 
date of the wage increase. On May 22, 1961, this Court denied 
Kohler’s motion. 
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than April 5, although it was made “effective April 
5.”” Kohler further testified that the increase was 
put into effect after ‘“‘everybody was working’’—which 
could only mean after the Union’s mass picketing ter- 
minated on May 28, and the plant resumed production 
on June 1. Conger also testified that the increase was 
put into effect after the strike, ‘‘but it was put into 
effect as of April 5” (J.A. 36; 3585-3586). Further- 
more, in oral argument before the Examiner, Conger 
forthrightly stated he was ‘‘inclined to think’? that it 
was put into effect just about May 28, because ‘That 
was about the only time it had become important and 
that is probably when we started thinking about it’’ 
(J.A. 37; 19466-19467). In any event, as the Board 
expressly found (J.A. 35, n. 44), even if it were given 
on April 5, it would still have been a violation of the 
Act. For although a duty to meet with the Union 
may be suspended, this does not mean, as Kohler now 
suggests, that the duty to comply with the law in other 
respects is wholly extinguished. Cf. N.L.R.B. v. Insur- 
ance Agents’ Int’l Union, 361 U.S. 477.° That a 


39 There is no dispute that the increase was effective as of April 
5. The Board found that it was first| announced or given on June 
1, effective retroactively to April 5. The finding is consistent not 
only with the testimony referred to above but also with the Com- 
pany’s original answer filed on November 4, 1954 which stated 
that it had ‘‘put into effect a wage increase effective (emphasis 
added) April 5, 1954’ (J.A. 6 C. Ex. 1-P, par. 6). 


40In Insurance Agents, the Board found that although a Union 
continued to confer and negotiate with an employer on contract 
terms, it nonetheless violated its obligation to bargain in good 
faith by engaging, as the Supreme Court stated (361 U.S. at pp. 
493-494) in ‘‘slow-down, sit-in and arguably unprotected disloyal 
tactics.’? The Court, however, reversed the Board and found that 
the use of these economic weapons was ‘‘not at all inconsistent 
with the duty to bargain in good faith’? (Id. at pp. 490-491). 
Implicit in such a finding that the Union was in fact bargaining in 
good faith is the corollary conclusion that it would have been 
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union’s misconduct might justify a suspension of an 
employer’s duty to meet with the union, is not to say 
that such misconduct gives the employer carte blanche 
to engage in affirmative unlawful activities, such as a 
unilateral wage increase, which disrupt the bargaining 
process and disparage the statutory representative. 
To hold otherwise, indeed, would be to permit an em- 
ployer to go even further and discharge with impunity 
every top union official on the theory that it need not 
account for such actions as its duty to bargain was 
suspended. Clearly the fact that the union “‘act[s] 
as a strong arm man and bully . . . is not a justifica- 
tion for counter strong-arming on the part of the em- 
ployer.”’ Smith Transfer Co. v. N.L.R.B., 204 F. 2d 
738, 740 (C.A. 5).* 

Accordingly, the Board properly concluded (J.A. 34, 
39-40), that Kohler’s secret and unilateral action can- 
not ‘‘easily be reconciled with the purposes of the Act.”’ 


unlawful for the employer at that time to have unilaterally termi- 
nated or suspended negotiations. While the Union misconduct 
here found by the Board was undoubtedly greater than that in 
Insurance Agents, we submit, as the Board found, that the Union’s 
conduct would justify only a suspension of the employer’s duty 
to meet with the Union, on the theory that the climate for fruitful 
negotiations was at that time unsuitable. 


41 See also our discussion of this point in our memorandum in 
opposition to Kohler’s motion for remand, referred to above, pp. 
12-15. As there indicated, even if Kohler put the wage in- 
crease into effect on April 5 and it is assumed that Kohler was 
relieved of the duty to bargain respecting the wage increase on 
that date, it is hardly likely that the decision to effect the increase 
was but a snap judgment made on April 5. If the determination 
was made prior to April 5, it was made during a period when 
the parties were meeting to negotiate a contract and, accordingly, 
Kohler’s failure to notify the Union respecting its contemplated 
action was a clear violation of the Act. 
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N.L.R.B. v. Crompton-Highland Mills, 337 U.S. 217, 
224," 


B. The Company's Unilateral Discharges and Tremsfers of Shell 
Employees 

The facts set forth supra, pp. 17-19, establish that 
the Company on July 1, 1954, discharged the 53 tempo- 
rary Shell Department employees who were striking. 
At the same time, the Company transferred to other 
departments the 29 temporary Shell employees who 
were not striking. Despite continuous negotiations 
during the preceding month, the Company never dis- 
cussed or even hinted to the Union its intended policy 
to discharge only the striking’ employees. Nor did it 
then or at any later time mention to the Union its in- 
tended policies for transfers and reinstatements (see 
infra, pp. 91-93). It is clear, we submit, that the 
Company’s unilateral action constituted further evi- 
dence of its determined effort to avoid bargaining with 
respect to matters in which the Union had a substantial 
and legitimate interest. 

Contrary to Kohler’s contention, the absence of a re- 
quest by the Union to bargain on these specific issues 
does not, in the circumstances of this case, justify the 
Company’s failure to negotiate; for, as the Board 


42 The fact that the Union did not voice any objection to the 
Company’s unilateral action after it had been taken is immaterial. 
The Company’s illegal conduct was complete when the wage in- 
crease was implemented without consulting the Union. The Union 
was thereafter powerless to condone or waive it, for the offense— 
a violation of the statute—was an infringement of a ‘‘public’’ 
not a private right. National Licorice Co. v. N.L.R.B., 309 US. 
350, 362, 364; Medo Photo Supply Corp. v. N.L.R.B., 321 US. 
678, 687; N.L.R.B. v. Sunshine Mining Co., 125 F. 2d 757, 761 
(C.A. 9); Great Southern Trucking Co. v. N.L.R.B., 127 F. 2a 
180, 186 (C.A. 4), cert. den., 317 U.S. 652. 
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pointed out (J.A. 181), Kohler’s “‘original notice [of 
March 2] had indicated that all temporaries were to be 
released and ... it concealed its intent to discriminate 
as between strikers and nonstrikers.’’ See Zall Milling 
Co. v. N.L.R.B., 202 F. 2d 499, 502 (C.A. 9). Indeed, 
the subject of the Shell Department had been discussed 
frequently during the June negotiations and certain 
collateral agreements were even consummated (J.A. 
178). Itis, at the very least, a fair inference that dur- 
ing these negotiations, Kohler must have known that, 
directly contrary to its March 2 notice, it was not go- 
ing to “‘release”’ but rather, that it was going to trans- 
fer the nonstriking temporary employees. Clearly, this 
was a matter of which the Union, as the statutory rep- 
resentative, was entitled to notice. N.L.R.B. v. Woos- 
ter, Division of Borg-Warner Corp., 356 U.S. 342, 349; 
N.L.R.B. v. Proof Co., 242 F. 2d 560, 562 (C.A. 7), 
cert. den., 355 U.S. 831. And, as the Board pointed out 
(J.A. 181-182), ‘“‘whether negotiations on the subject 
would have been successful or unsuccessful, they were 
a necessary step in performance of [Kohler’s] obliga- 
tion to bargain with the Union and to avoid unilateral 
action which would derogate from the Union’s status 
as the bargaining representative of all the employees’’.* 


#3 As the Board further pointed out (J.A. 180-182), the Com- 
pany, contrary to its contentions, would not have been guilty of 
unlawful solicitation (i.e, solicitation of strikers to return to 
work) if it had notified the Union and discussed its proposed 
plans, for ‘‘all that was required of it was to make the offer on a 
non-discriminatory basis . . . Obviously the offer could and should 
have been made through the Union as such representative .. . 
In sum, what the evidence shows is that [Kohler] in feigning 
avoidance of . . . imaginary unfair labor practices, proceeded to 
engage in .. . real ones.”’ 
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C. The Company's Failure and Refusal to Furnish Pertinent Wage 
Information 

As shown supra, pp. 21-24, the Union had made 
several requests for incentive-inequity wage informa- 
tion over a period of 10 months—from October 1953 
through August 1954. The Company finally furnished 
two-thirds of the information by August 1954. It never 
furnished the remaining 35 percent.“ The Board found 
that the Company, by delaying delivery of the informa- 
tion for the enamelware department (when it reason- 
ably could have been delivered by June 14, 1954), and 
by never furnishing the remaining 35 percent of the 
total information requested, violated the Act. 

The law is well settled that an employer violates Sec- 
tion 8(a)(5) and (1) of the Act if he refuses the re- 
quest of his employees’ statutory bargaining represen- 
tative for pertinent data concerning the wage rates of 
its employees. N.L.R.B. v. Truitt Mfg. Co., 351 US. 
149; N.L.R.B. v. F. W. Woolworth Co., 352 U.S. 938, 
reversing 235 F. 2d 319 (C.A. 9); J. I. Case Co. v. 
N.L.R.B., 253 F. 2d 149 (C.A. 7); Boston Herald- 
Traveler Corp. V. N.L.R.B., 223 F. 2d 58 (C.A. 1) and 
eases cited. Cf. International Woodworkers of Amer- 
ica, etc. V. N.L.R.B., 105 App. D.C. 37, 263 F. 2d 
483, 484. In the instant case, it is conceded that the 
information requested, dealing with incentive-inequity 
wage information in the plant, was relevant and perti- 
nent to the bargaining negotiations. The Company con- 
tends that insofar as the delay in turning over the 
enamelware information is concerned, this was war- 


4In addition, the Company in March 1954 also failed to com- 
ply with the Union’s request to furnish the incentive earnings of 
individual machine operators in the brass die department (supra, 
p. 24, n. 15). 
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ranted because (1) both parties considered the subject 
of inequities a side issue which had been sidetracked 
early in the negotiations; and (2) its time was fully 
occupied with more vital matters, namely, bargaining 
with the Union and attempting to obtain legal relief 
from the mass picketing. The Board properly rejeted 
these contentions. 

It is true, of course, that early in the negotiations the 
Union, at the Company’s request, agreed to postpone 
temporarily the issue of wage inequities. But the rec- 
ord shows that the Union agreed to this only because 
the Company had not yet furnished the information; 
and without this information any bargaining on the 
wage issue would have been most difficult if not, as 
Union representative Burkart put it, ‘‘impossible’’ 
(J.A. 26; 13330-13331). The Union did not, as Kohler 
contends, agree to postpone the entire issue pending 
settlement of the strike. Certainly, Union representa- 
tive Bauer’s blunt request for the information on June 
11, in which he heatedly accused Conger of stalling 
(supra, p. 23) refutes any claim that the matter was 
dropped in such a manner. 

Nor ean Kohler successfully defend its dilatory ac- 
tion on the ground that it did not have time to compile 
and properly check the information. The record shows 
that as early as February, Conger stated during a 
negotiation meeting that the information was on his 
desk and would be delivered to the Union in a week 
(supra, p. 22). Nearly four months later, in reply to 
Bauer’s June 11 request, Conger repeated that the in- 
formation was on his desk, adding, however, that he 
had not had time to check it because the Union was 
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keeping him busy (supra, p. 23). It is hardly likely, 
as the Board noted (J.A. 26-27), that the information 
could not have been checked sometime between early 
February and mid-June, had the Company been dis- 
posed to deal with the Union ‘‘with an open and fair 
mind and a sincere purpose’’ (Globe Cotton Mills v. 
N.L.R.B., 103 F. 2d 91, 94 (C.A. 5). Significant in 
this connection is the fact that the portion of the infor- 
mation which was finally delivered in August was dated 
June 14. These facts, indeed, make it abundantly clear 
that Kohler ‘‘was giving the Union a runaround while 


45That Conger on these two occasions indicated that the ma- 
terial was already prepared in itself refutes the Company’s con- 
tention that the requests were part of a general scheme of harass- 
ment by the Union. See J. I. Case Co. v. N.L.R.B., 253 F. 2a 149, 
153 (C.A. 7). Furthermore, whether or not the Union used any 
part of the information after the Company ultimately furnished 
it in August, is immaterial. It is sufficient to point out that very 
shortly after the Union received all of the pottery division in- 
formation in December 1953, it formed a proposal which, as shown 
supra, p. 22, became the subject of collective bargaining. More- 
over, the fact that the Union did not use the information in 
August does not prove that it would not have been used if pre- 
sented in June. 


4° Kohler attempts to piece together the various periods (supra, 
pp. 15, 24-25) during which the Board found that Kohler was under 
no obligation to meet with the Union, along with various phases 
of collateral legal proceedings and contemporaneous bargaining 
meetings, to prove that it had no time to check the information. 
Kohler also contends that the task of checking the information 
required Conger’s personal attention, as it was more than a mere 
clerical chore. The Board’s reasons for rejecting these conten- 
tions are set forth in detail at J.A. 27, 152. In any event, with 
respect to those periods when Kohler’s obligation to meet was 
suspended, it is apparent that if the Company were truly seeking 
a good faith solution, it could have readily checked the informa- 
tion and dispatched it to the Union. During such periods, the 
need for good faith manifestations of this nature ‘‘is all the 
greater in order that a peaceful settlement of the dispute may 
be reached.’’ N.L.R.B. v. Pecheur Lozenge Co., 209 F. 2d 393, 
403 (C.A. 2) cert. den., 347 U.S. 953. 
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purporting to be meeting with the Union for the pur- 
pose of collective bargaining.”’ (N.L.R.B. v. Athens 
Mfg. Co., 161 F. 2d 8 (C.A. 5)). 

With respect to the failure to furnish the remaining 
35 percent of the information, the Company contends 
that the matter of inequities was settled during the 
early August negotiations by agreement reached on the 
procedures to be followed after the Union returned to 
the plant, and therefore it was not incumbent upon it to 
supply any additional information until the strike was 
over. The short answer to this contention is, as the 
Board pointed out (J.A. 27-29, 153-154), that the rec- 
ord establishes that the agreement which the parties 
reached related only to questions as to job content and 
job standards; it was unrelated to the question of earn- 
ings. Furthermore, the August negotiations were 
broken off on August 18, shortly after delivery of Presi- 
dent Kohler’s letter, in which he rejected the Union’s 
request for the information, not on the ground of any 
previous settlement, but on the ground that it was “‘not 
available and not necessary for bargaining”’ (supra, 
p. 28). 

Accordingly, we submit that the Company’s failure 
to deliver the Union’s requested information on and 
after June 14 constituted independent and additional 
evidence of Kohler’s bad faith during the June negotia- 
tions. As the Board pointed out (J.A. 26), “while the 
inequity issue was not among the seven major issues on 
which the contract negotiations foundered, if resolved, 
such resolutions may well have formed a foundation 
for reaching further agreements . . . and conceivably 
the ultimate elimination of the picket line.”’ 
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D. The Meetings Between the Company and the Union During 
the Month of June 


As we have shown supra, pp. 70-82, the Company 
committed three significant unfair labor practices dur- 
ing the month of June. Despite these violations, how- 
ever, Kohler maintains that its bargaining during the 
June negotiations was at all times in good faith, point- 
ing to the fact that it was in continual negotiations 
throughout June, at least until such time as the Union’s 
violence warranted cessation of bargaining. Kohler 
further points out that during these negotiations, the 
parties reached certain agreements which established 
its good faith in bargaining. 

But merely sitting down at the bargaining table— 
even to the point of reaching certain agreements—is 
not, by itself, sufficient to establish good faith bargain- 
ing as contemplated by Section 8(a)(5) of the Act? 
An employer cannot sit down around the table and 
simultaneously undermine the union away from the 


“7 The law is well settled that although an employer’s conduct 
during the course of negotiations may otherwise not be lacking 
in good faith, and although he may even execute a contract, he 
may nevertheless violate his obligation under the Act if he refuses 
or fails to deliver, on request, pertinent bargaining information 
(e.g., Taylor Forge & Pipe Works, 113 NLRB 693, enforced, 234 
F. 2d 227, 231 (C.A. 7); Boston Herald-Traveler Corp. v. 
N.L.R.B., 223 F, 2d 58, 59-61 (C.A. 1)), or if he unilaterally alters 
terms and conditions of employment without previously consulting 
the bargaining representative (e.g¢., N.L.R.B. v. Allison & Co., 165 
F. 2d 766, 770 (C.A. 6) cert. den., 335 U.S. 814; Fry Roofing Co. v. 
N.L.R.B., 216 F. 2d 278, 276 (C.A, 9); N.L.R.B. v. Dealers En- 
gine Rebuilders, 199 F, 2a 249, 251 (C.A. 8)). And “whether 
viewed as an independent unfair labor practice, evidence of bar- 
gaining in bad faith or both [each of the three forms of conduct 
described supra, pp. 70-82] supported the inference drawn by 
the Board’’ (N.L.R.B. v. Herman Sausage Co., 275 F. 2a 229, 234 
(C.A. 5)) that Kohler lacked good faith during the June 
negotiations. 
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table. To equate such conduct with fulfillment of the 
bargaining duty is to reduce the conceptual obligation 
of good faith to only a “‘mere pretense at negotiations.”’ 
N.L.R.B. v. Shannon, 208 F. 2d 545, 548 (C.A.9). All 
an employer need do, under such an approach, is to sit 
down at the table and arrive at a few agreements which, 
although bringing certain differences close to solution, 
would still obviously be insufficient to settle fully the 
dispute. Having performed this ritualistic function, 
an employer would then, as Kohler did here, be free 
to unilaterally increase wages, refuse to furnish the 
Union with relevant wage information, and diserimina- 
torily discharge striking employees without any prior 
notification to the statutory representative.“* We sub- 
mit that an employer who, as here, approaches his bar- 
gaining obligation in such a manner does no more 
than maintain the merest facade of good faith. As the 
Fifth Circuit Court of Appeals so aptly stated in a 
recent decision (N.L.R.B. v. Herman Sausage Co., 275 
F, 2d 229, 232) : 
... We must recognize as well that bad faith is 
prohibited though done with sophistication and 
finesse. Consequently, to sit at a bargaining table 
or to sit almost forever or to make concessions here 
and there, could be the very means by which to con- 


ceal a purposeful strategy to make bargaining fu- 
tile or fail. 


Accordingly, it is clear that merely because Kohler 
met and made some coneessions to the Union during 


48 Contrary to the Company’s contention, it is immaterial that 
Union representatives in reports to the membership characterized 
the June negotiation in somewhat exuberant terms. These charac- 
terizations indicate no more than that the Union wished—and in- 
deed was obliged—to maintain the morale of its membership by 
holding out some hope of settlement. 
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June, this alone does not indicate good faith bargaining 
as contemplated in Section 8(a) (5). 


E. The Refusals to Bargain in September 1954 


As we have seen supra, pp. 24-30, when the parties 
resumed negotiations in September, Judge Murphy 
made exhaustive efforts to settle the outstanding issues 
between the parties. At the very outset the Company 
took the posiion that ‘‘any further meetings would be 
futile.”’ It repeatedly rebuffed the Union’s offer, con- 
veyed through Judge Murphy, to settle the strike for 
a slight increase in wages, flatly stating that ‘there 
would be no inerease.’? The Company adamantly ad- 
hered to its position even when assured by the Judge 
that the Union was willing ‘‘to forget’’ its seniority, 
arbitration, lunch periods, insurance, and pension de- 
mands, if only it could secure a 7-cent or 5-cent in- 
crease, including the 3¢ already unilaterally granted by 
Kohler. As the Board pointed out (J.A. 199-200), 
‘“‘[Kohler] did not even pretend to go through the mo- 
tions of collective bargaining, despite the Judge’s re- 
peated assurances . . . Indeed, to forestall any possi- 
bility that the Union might even settle for the 3 cents 
which it had granted unilaterally in June, [Kohler] 
imposed as a condition to the Union’s acceptance of 
the old arbitration clause that it would have to give up 
the 3-cent wage increase.”? Furthermore, Conger re- 
peatedly warned that ‘‘We are going to teach the Union 
a lesson’’ for we are going “‘to insist that this strike 


49The Board also found that the Company violated Section 
8(a)(1) of the Act when during the latter part of June, Super- 
visor Nack made promises of benefit and otherwise ‘‘persistently 
solicited’’ striking employee Forstner to return to work (supra, 
p. 20, n. 13) (J.A. 47-49). 
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[like the bitter strike of 1934] bring to the Company 20 
years of labor peace.’’ This unveiled reference to the 
AFL’s total eclipse 20 years earlier could not but por- 
tend the futility of reaching any agreement which 
would include Local 833 as the exclusive representative 
of Kohler employees. As the Board pointed out (J.A. 
199), Kohler, armed with the belief that it had by this 
time broken the strike, now demanded not just “single 
capitulation on contract terms but the reduction of the 
Union to impotency as an effective bargaining repre- 
sentative.”’ Thus, Kohler ‘was seeking to bargain for 
posterity, not for the terms of a contract... . [It] was 
intent on penalizing the Union for having started the 
strike’’ (<bid.). 

The Company’s basic contention is that its refusal to 
yield on the issue of wages, as on other issues, was 
consistent with its rights under Section 8(d) of the 
Act which provides that the obligation to bargain “‘does 
not compel either party to agree to a proposal or re- 
quire the making of a concession.”’ While it is cer- 
tainly true that ‘“‘the Board cannot force an employer 
to make a ‘concession’ on any specific issue or to adopt 
any particular position, the employer is obligated to 
make some reasonable effort in some direction to com- 
pose his differences with the Union if Section 8(a) (5) 
is to be read as imposing any substantial obligation at 
all.” N.L.B.B. v. Reed & Prince Co., 205 F. 2a 131, 
134-135 (C.A. 1), cert. den., 346 U.S 887.% Here as in 
N.L.R.B. v. Howell Chevrolet Co., 204 F. 2d 79, 86 


5° See also, N.L.R.B. v. Denton, 212 F. 2d 567, 570 (C.A. 5), 
cert. den., 348 U.S. 981; N.L.R.B. v. International Typographical 
Union, 193 F. 2d 782, 804 (C.A. 1), cert. den., 344 U.S. 816; Wheat- 
land Electric Cooperative v. N.L.R.B., 208 F. 2d 878, 882 (C.A. 
10), cert. den., 347 U.S. 966. 
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(C.A. 9), aff’d, 346 U.S. 482, “‘it is plain” that the 
Company by adhering to its legal position that it was 
not required to agree to a contract, ‘‘so made this un- 
derstanding its primary purpose and objetive and 
so continually kept its eye upon this legal issue that it 
overlooked its duty in good faith to bargain . . . with 
the Union.” 

Moreover, reflecting on its ‘‘studied procedure 
planned to give the mere appearance of bargaining”’ 
(N.L.R.B. v. Hibbard, 273 F. 2d 565, 568 (C.A. 7)), is 
Kohler’s persistent reoffer throughout this period of 
the already implemented 3¢ on condition that the 
Union capitulate completely on virtually all other 
issues. ‘‘... it is difficult to believe that the Company 
with a straight face and in good faith could have sup- 
posed that this proposal had the slightest chance of ac- 
ceptance by a self-respecting union, or even that it 


might advance the negotiations by affording a basis of 
discussion; rather, it looks more like a stalling tactic 
by a party bent upon maintaining the pretense of bar- 
gaining.”’ N.L.R.B. v. Reed & Prince Manufacturing 
Company, 205 F. 2d 131, 1389 (C.A. 1), cert. den., 346 
U.S. 887. Cf. N.L.R.B. v. Tower Hosiery Mills, Inc., 
189 F. 2d 701, 705 (C.A. 4), cert. den., 340 U.S. 811. 


F. The Continuing Refusals to Bargain After September 1954 


As the Board found (J.A. 203), the ‘‘negotiations 
subsequent to September 1954... are significant mainly 
in that certain aspects not only confirm the earlier find- 
ing of a refusal to bargain but show affirmatively that 
[Kohler] engaged in further acts and conduct which 
independently constituted refusals to bargain . . .” 
While the Company and the Union met on several oc- 
easions subsequent to September, these meetings were 
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no more fruitful than the ones previously held. When, 
at one of these meetings, the Union started to discuss 
the issues, Conger categorically stated that unless the 
Union accepts the Company’s last offer, there was no 
point in continuing the meeting. The Company re- 
jected the attempts of third parties to bring about a 
compromise, taking the position that the ‘‘only thing 
the union has to ‘compromise’ is demands for some- 
thing it does not have and never did have”’ (J.A. 205; 
G. C. Ex. 99). When Senator Ives, speaking for the 
Senate Subcommittee, before whom Conger and Howe 
appeared as witnesses, suggested that the parties ‘“‘sit 
down here” and negotiate, Conger retorted that he did 
not come to Washington for this purpose and dis- 
claimed authority to bargain without the presence of 
other members of the Company committee (supra, 
p. 40). Even more illuminative is the subsequent col- 
loquy between Conger, Howe, and Union Representa- 
tive Kitzman. During a disussion with the Senators, 
Howe complained that the Union mentioned by way 
of comparison the contracts of other Kohler competi- 
tors but did not mention Universal Rundel with whom 
the Union had recently signed a contract which, as 
Howe put it, “‘incorporates practically what we have 
offered the Union and they have refused for a year to 
take .. .”? But on Kitzman’s almost immediate re- 
joinder offering to settle for the Universal Rundel con- 
tract “lock, stock and barrel,’? Conger and Howe 
hastily retreated, stating that they would not wish to 
“Cape competitors” (supra, p. 40). 

Also significant in determining the bona fides of the 
post-September negotiations are the Company’s actions 
during this period in unilaterally deciding to rehire ex- 
striking temporary employees in the Shell Department 
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and giving them less seniority than that given even to 
new employees (supra, pp. 17-20, 77-78, infra, pp. 91- 
93) ; in failing to bargain concerning the discharge of 
striking employee Dottei (supra, p. 57, n. 34, infra, pp. 
93-96) ; in evicting striking employees from company- 
owned rooms and home (supra, pp. 48-50 and infra, 
pp. 99-101) ; in inducing one of its valuable employees 
to abandon the strike (infra, pp. 102-103); and in 
making extensive use of detectives in surveillance of 
Union activities (supra, pp. 43-47; infra, pp. 97-98). 
As the Board commented with respect to the Company’s 
surveillance (J.A. 48, 391-392), ‘‘The reports of the 
detectives employed by the Respondent furnish addi- 
tional evidence showing that the Respondent’s interest 
at the time was not that of reaching a contract with 
the Union but was to avoid agreement and to avoid 
settlement of the strike while it considered methods 


of breaking the strike, supplanting the Union, and pre- 


venting its future ‘infiltration.’ ”” 


The unilateral wage increase implemented by the 
Company on August 5, 1955 (supra, pp. 41-42), 
“provides the final insight into respondent’s lack of 
good faith in its negotiations with the Union.” 
(N.L.R.B. v. Tower Hosiery Mills, Inc., 180 F. 2d 701, 
705 (C.A. 4), certiorari denied, 340 U.S. 811.) For, as 
in the case of the unilateral wage increase it previously 
implemented in June 1954 (supra, pp. 15-17), the 
Company never notified the Union of its intention to 
effect the increase. Indeed, it was through the news- 
papers that the Union first learned of the Company’s 
action. The Company’s contention that it was justified 
in taking the action because an impasse had been reached 
on this matter has no more merit than the similar con- 
tention advanced by it in justification of its June 1954 
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wage increase (supra, pp. 70-77). Thus, the record 
shows that there had been virtually no discussion on 
the wage issue prior to the unilateral action; and the 
negotiations foundered only on the issue of the rein- 
statement of strikers whom the Company discharged 
for strike misconduct. As the Board pointed out (J.A. 
211), ‘‘All that had occurred [prior to announcement 
of the increase] was an exchange of proposals and a 
statement of positions. The discussions were confined 
to questions concerning the reinstatement of strikers, 
and it was solely on that issue that negotiations had 
broken down.’’ Manifestly, ‘‘infinite opportunities 
for bargaining ... are inherent in an announced readi- 
ness of an employer to increase generally the pay of its 
employees.”’ N.L.R.B. v. Crompton-Highland Mills, 337 
US. 217, 224. Thus, as in N.L.R.B. v. Andrew Jergens 
Co., 175 F. 2d 130, 186 (C.A. 9), certiorari denied, 
338 U.S. 827, 882, the Company’s “‘unilateral wage 
raise may be said to have been in furtherance of [its] 
refusal [to bargain] and * * * furnishes additional evi- 
dence of its bad faith toward [the] bargaining repre- 
sentatives.”’ See also cases cited, supra, pp. 70-71. 

In sum, the Company’s bargaining tactics, whether 
viewed as “‘independent unfair labor practices’’ 
(N.L.R.B. v. Herman Sausage Co., 275 F. 2d 229, 234 
(C.A. 5)) or “‘considered as a whole”’ collectively and 
cumulatively (N.L.R.B. v. National Shoes, Inc., 208 F. 
2d 688, 692 (C.A. 2)), amply justify the Board’s find- 
ing that on and after June 1, the Company failed to 
bargain in good faith, in violation of Section 8(a) (5) 
and (1) of the Act. 
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IL SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE SUPPORTS 
THE BOARD'S FINDING THAT KOHLER DISCRIMINATORILY TREATED 
AND DISCHARGED EMPLOYEES BECAUSE OF THEIR STRIKE ACTIVI- 
TIES, IN VIOLATION OF SECTION 8(a)(3) AND (1) OF THE ACT 


A. The Discriminatory Discharge and Disparate Treatment of 
Striking Shell Department Employees 

It goes without saying that an employeer who discrim- 
inates in the hire, tenure, or terms and conditions of 
employment of his employees because of their union 
activities, discourages membership in a labor organiza- 
tion in violation of Section 8(a)(3) and (1) of the 
Act. The facts summarized, supra, pp. 17-19, plainly 
establish that the Company on July 1, 1954, discharged 
53 striking Shell Department employees because they 
remained on strike, and that it thereafter failed to of- 
fer them reinstatement on the same basis as the non- 
strikers similarly situated. The Company likewise 
transferred temporary and permanent nonstrikers to 
other departments, all without any prior consultation 
or notification to the Union (see supra, pp. 77-78). 
Even with respect to the employees who voluntarily 
abandoned the strike and subsequently returned to 
work, the Company’s treatment of these employees 
turned on the length of their participation in the strike. 
Thus, five employees who returned to work during July 
and October were placed into permanent departments 
and later given seniority back to their original hiring 
dates. Yet, with respect to the four employees who re- 
turned to work in response to the Company’s Novem- 
ber 22 letter, they were given seniority only after the 
new Shell contract had terminated in May 1955, and 
then, only from the date of their rehiring.” At the 


51 Kohler contends that Conger’s testimony on August 16, 1955 
(J.A. 3933), established that these four employees were given seni- 
ority back to their original hiring date in the old Shell Department 
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same time Kohler was giving jobs in permanent depart- 
ments to persons with no prior experience in the Com- 
pany and, even more significantly, new employees who 
were hired in the Shell Department at the same time 
as the ex-strikers were hired as permanent employees. 
Obviously, when a temporary Shell employee aban- 
doned the strike early in point of time, he was properly 
rewarded. If he abandoned somewhat later, however, 
he was treated with less deference than even a new 
employee coming into the Company for the first time. 

It is clear that these hiring procedures were promul- 
gated ‘‘in favor of the so-called ‘loyal employees’ and 
against those who returned to work after the strike 
had failed.”? Olin Mathieson Chemical Corp. v. 
N.L.R.B., 232 F. 2d 158, 161 (C.A. 4), aff’d, 352 U.S. 
1020. They were implemented and followed solely ‘‘for 
the purpose of punishing employees who struck against 
it and to discourage by this means further activity by 
those strikers or other employees in behalf of the 
Union, all in violation of Section 8(a) (3) and (1) of 
the Act.”” N.L.R.B. v. California Date Growers Ass’n, 
259 F. 2d 587, 590 (C.A. 9). 

Kohler’s contention that it did not intend to dis- 
criminate or that its policies were not designed in any 
way to discourage concerted activities, even if estab- 
lished, is no defense. For, as is well settled, ‘‘an em- 
ployer’s protestation that he did not intend to en- 
courage or discourage must be unavailing where a nat- 


rather than, as Personnel Director Ireland testified unequivocally 
on June 22, 1955 (J.A. 2434), back only to their date of rehiring 
in the newly opened Shell Department. We submit that Conger’s 
testimony does not establish what the Company contends it does 
and that, even if it did, the Trial Examiner’s crediting of the 
personnel director’s testimony was, under the circumstances, emi- 
nently reasonable (J.A. 178, 180). 
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ural consequence of his action was such encouragement 
or discouragement.”’ Radio Officers’ Unionv. N.L.R.B., 
347 U.S. 17, 45. It cannot be disputed in the instant 
case that discouragement was the ‘‘natural conse- 
quence”’ of Kohler’s actions.” 


B. The Discriminatory Discharge of Employee Dottei 


The record supports the Board’s finding that the 
Company discriminatorily discharged employee Dottei. 
Dottei was one of the 90 strikers whom the Company 


52 To remedy this violation, the Board ordered that the striking 
Shell employees were entitled to backpay from a period 5 days 
after unconditional application for reemployment and running 
until the date of Kohler’s offer of employment (J.A. 75-77, 80-81). 
The Union objects to this order, contending that the discrimina- 
tees were entitled to backpay from the date of Kohler’s discrimina- 
tory offer of reemployment of November 22, 1954 (see supra, pp. 
91-92). The Board’s order, however, is based upon a well estab- 
lished practice that strikers who, as here, are discriminatorily dis- 
charged during a strike, are not entitled to backpay until they 
unconditionally apply for reinstatement. This practice has re- 
ceived express Supreme Court approval. See Phelps Dodge Corp. 
v. N.L.R.B., 313 U.S. 177, 198-199, n. 7. It is bottomed on the 
theory that there is no loss of pay by a striker until such time as 
the strike is over or he unconditionally applies for reinstatement. 
Only at this time, and only if the employer thereafter refuses re- 
instatement, can it be determined that a loss of pay ensues from 
the original discriminatory discharge. See Cupples Co. v. N.L.E.B., 
106 F. 2d 100, 118 (C.A. 8); Republic Steel Corp. v. N.L.R.B., 107 
F. 2d 472, 478 (C.A. 3) cert. den., 309 U.S. 684; Home Beneficial 
Life Insurance Co. v. N.L.R.B., 172 F., 2d 62 (C.A. 4); N.L.R.B. v. 
Globe Wireless, 193 F. 2d 748, 752 (C.A. 9). 

Furthermore, while it is true that on November 22, Kohler made 
a discriminatory offer of reemployment to these discriminatorily 
discharged strikers, we submit that this does not warrant a de- 
parture from the established practice. For, as the Board stated, 
“‘In these circumstances [we] cannot say that there was a loss 
of pay caused by [Kohler’s] discriminatory offer’’ (J.A. 76). In 
other words, there is no evidence that any of the striking employees 
would have returned to work if the offer, in fact, had not been 
discriminatory. 
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discharged for engaging in serious strike misconduct 
(supra, pp. 55-57, n. 34, infra, pp. 117-128). At one 
point in the hearing, however, Conger objected to the 
General Counsel’s attempt to introduce certain evidence 
concerning Dottei, stating that the Company had “‘de- 
termined to withdraw [his] discharge’? (J.A. 259; 
13366-13367). At this point, the hearing was recessed 
to allow the parties an opportunity for possible settle- 
ment of the discharge issue generally ; but no settlement 
was reached (J.A. 259; 13375). During oral argument, 
Conger stated that the Company had not in fact of- 
fered Dotti reinstatement and it now adhered to its 
original position that Dottei was properly discharged 
for misconduct (J.A. 259; 19683-19688). The Trial 
Examiner found that Conger’s original representation 
as to Dottei ‘‘was tantamount to a confession of error’’ 
and that, in any event, Dottei’s conduct was not of 


such a serious nature as to remove him from the pro- 
tection of the Act.™ 

We submit that irrespective of the character of the 
claimed misconduct engaged in by Dottei, the Company, 
by first withdrawing his discharge and offering to re- 


53 The Trial Examiner found that certain threats attributed to 
Dottei were not in fact uttered by him and that other conduct in 
which he allegedly engaged was not of such character as to deprive 
him of statutory protection (J.A. 259-260). Member Jenkins 
agreed with the Examiner’s finding that the Company, by offering 
to reinstate Dottei, in effect confessed error in the discharge, and 
concluded that the Company ‘‘is now estopped from litigating the 
matter’’ (J.A. 30132). Cf. N.L.R.B. v. E. A. Laboratories, Inc., 
188 F. 2d 885, 887 (C.A. 2), cert. den., 342 U.S. 871. Members 
Bean and Fanning agreed with the Examiner’s alternative finding 
that Dottei’s conduct did not excuse the company’s selection of 
Dottei for discharge. Cf. N.L.R.B. v. Bradford Dyeing Ass’n, 310 
U.S. 318, 322, 331-333. Thus, a majority of the Board sustained 
the Trial Examiner that Dottei was discriminatorily discharged in 
violation of Section 8(a) (3) and (1) of the Act (J.A. 73-74). 
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instate him, waived its right to thereafter discharge 
him because of the claimed misconduct.“ The courts 
have uniformly held that even where employees engage 
in concerted activity which is not protected by the 
Act, as where the activity is accompanied by serious 
misconduct, the employees do not ipso facto lose their 
status as employees. N.L.R.B. v. E. A. Laboratories, 
Inc., 188 F. 2d 885, 887 (C.A. 2), cert den., 342 U.S. 
871; Stewart Die Casting Corp. v. N.L.R.B., 114 F. 2d 
849, 855-856 (C.A. 7), cert. den., 312 U.S. 680. The 
employer is merely ‘‘at liberty to treat them as having 
severed their relations with the Company” (N.L.R.B. 
v. Sands Mfg. Co., 306 U.S. 332, 344) because the 
strikers by their illegal acts assumed ‘‘the risk of the 
termination of their employment” N.L.R.B. v. Fan- 
steel Met. Corp., 306 U.S. 240, 255-256. But the em- 
ployer is equally at liberty to waive his right to dis- 


charge the employees for this reason. He may disre- 
gard their wrongful conduct because he may not deem 
it a serious detriment to his operations and continue 
them in his employment; or he may discharge them 
for an entirely different reason. Unless the employer 
‘caffirmatively exercises his option to terminate the 
relationship’? because of their illegal conduct the 


% Kohler’s contention that its determination to reinstate Dottei 
was made only as part of a settlement offer is not established in the 
record. In the first place, Conger originally made an unqualified 
offer to withdraw Dottei’s discharge (J.A. 13366-13367) ; it was 
the Trial Examiner who then suggested the possibility of settlement 
of this discharge along with that of others (J.A. 13368). Secondly, 
even after settlement proved impossible, Conger continued to object 
to the introduction of evidence concerning Dottei and still main- 
tained that ‘‘the Company has offered to reinstate and will send 
this man an offer to reinstate him’’ (J.A. 259; 13419). Thus, even 
assuming arguendo that the first offer was part of a proposed set- 
tlement, this clearly is not true with respect to the second offer. 


96 


employer-employee relationship continues, and he can- 
not thereafter resurrect such conduct as a valid ground 
for discharge or refusal to reinstate. N.L.R.B. v. Wal- 
lick & Schwalm Co., 198 F. 2d 477, 484 (C.A. 3); see 
also, N.L.R.B. v. Reed & Prince Mfg. Co., 118 F. 2d 
874, 885-888 (C.A. 1), cert. den., 313 U.S. 595; N.L.R.B. 
v. Z. A. Laboratories, Inc., 188 F. 2d 885, 886 (C.A. 2), 
cert. den., 342 U.S. 871; Stewart Die Casting Corp. v. 
N.L.R.B., 114 F. 2d 849, 856 (C.A. 7), cert. den., 312 
U.S. 680. 


I. SUBSTANTIAL EVIDENCE ON RECORD AS A WHOLE SUPPORTS THE 
BOARD’S FINDING THAT KOHLER INTERFERED WITH, RESTRAINED, 
AND COERCED ITS EMPLOYEES IN VIOLATION OF SECTION 8(a)(1) 
OF THE ACT 


As pointed out supra, pp. 69-90, the Board found that 
the Company, by unilaterally implementing two wage 
increases and by otherwise refusing to bargain in good 
faith, violated Section 8(a)(1), as well as Section 


8(a) (5), of the Act. We show below that the Company 
independently violated Section 8(a)(1) by engaging 
in surveillance and anti-union espionage, by evicting 
strikers from Company-owned rooms and homes, by 
inducing a Union steward not to process grievances, 
and by soliciting an employee to abandon the strike. 


55 As we have noted, supra, p. 57, n. 34, the Board also found 
that the Company’s failure to bargain with respect to the discharge 
of Dottei was a violation of Section 8(a) (5). While, as the Board 
pointed out (J.A. 210-211) an employer has ‘‘an absolute right’’ to 
discharge strikers guilty of serious misconduct and to refuse to 
bargain concerning such discharges, the employer, ‘‘by acting uni- 
laterally in the exercise of its disciplinary powers ran the risk of 
being wrong. . .. Respondent, having assumed the risk and having 
been found wrong . . . violated the Act in refusing to negotiate 
at the Union’s request.’’ 
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A. The Company's Unlawful Surveillance and Anti-Union 
Espionage 

From the earliest days of the Wagner Act and from 
the very first decisions of the Supreme Court constru- 
ing this Act, the employment of so called “‘labor spies” 
by an employer has been condemned and considered 
violative of Section 8(a)(1)—then 8(1)—of the Act. 
N.L.R.B. v. Fruehauf Trailer Co., 301 U.S. 49, 54; 
N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 
US. 58, 75; Consolidated Edison Co. v. N.L.R.B., 305 
US. 197, 230; N.L.R.B. v. Fansteel Metallurgical Corp., 
306 U.S. 240, 251-252. Indeed, condemnation of this 
practice as a pernicious anti-union weapon has become 
so universal that only few cases dealing with this sub- 
ject have since been litigated in the courts. 

The facts summarized, supra, pp. 43-47, demon- 
strate that the Company engaged detectives to syste- 
matically ferret out information concerning the em- 
ployees’ union sympathies and activities, including 
information concerning their attitude toward continu- 
ance of the strike and the Union’s readiness to capitu- 
late in the negotiations and settle the strike. To ac- 
complish these objectives the detectives checked tele- 
phone calls from Union headquarters and resorted to 
“‘plants’’ and informers, at least one of whom was 
strategically placed in Union headquarters. The de- 
tectives’ reports covered the private lives of Union 
negotiators, and the activities of Union officials. There 
ean be no question that these activities constituted 
espionage and surveillance, violative of Section 8(a) (1) 
of the Act. See, Bethlehem Steel Co. v. N.L.R.B., 74 
App. D.C. 52, 120 F. 2d 641, 647; Atlas Underwear Co. 
v. N.O.R.B., 116 F. 2d 1020, 1023 (C.A. 6); N.L.B.B. v. 
Calumet Steel, 121 F. 2d 366, 371 (C.A. 7). 
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While it is quite true, as the Company contends, that 
the investigations conducted by the detectives included 
legitimate purposes, such as identifying perpetrators 
of violence, it is also clear, as the Board found (J.A. 
388), that the investigations ‘“‘concerned other matters 
which were plainly outside the scope of lawful in- 
quiry,’’ and included ‘‘shocking, if not unlawful, meth- 
ods of obtaining information”’’ for which the Company 
must bear legal responsibility. Moreover, as the Board 
further pointed out (J.A. 61-62), some of the under- 
cover activities by these detectives (such as their con- 
tacts with an ex-unionist who boasted of being able to 
“break the Kohler strike wide open,”’ their plans for 
“‘bugging”’ the hotel where the Board and Union staffs 
were quartered, and their investigations of the private 
life of Board counsel), while not in themselves unfair 
labor practices because there was no evidence that they 
were consummated, nevertheless ‘“‘clearly exposed the 
Respondent’s claim that it employed detectives only 
to obtain [legitimate] information.” See also Link- 
Belt Co. v. N.L.R.B., 110 F. 2d 506, 511 (C.A. 7), 
affirmed, 311 U.S. 584.* 


56 Tn an attempt to defend its espionage, the Company offered to 
introduce into the record excerpts from the Union’s daily strike 
bulletins which referred to information from alleged ‘‘secret 
agents’’ within the plant and which frequently contained facetious 
and amusing comments on incidents allegedly reported. As the 
Board found (J.A. 392), ‘‘the items were obviously aimed at main- 
taining the morale and spirits of the strikers, and no proof was 
offered that either the agents or the incidents were real.’’ In any 
event if the Union resorted to improper activities, this does not 
justify the Company’s unfair labor practices. The ‘‘clean hands 
doctrine does not apply [in Board proceedings] since this is a 
proceeding by a governmental agency seeking enforcement of its 
order in the public interest.’’ Eichleay Corp. v. N.L.R.B., 206 F. 
2d 779, 806 (C.A.3). Cf. N.L.R.B. v. Carlisle Lumber Co., 94 F. 
2d 138, 146 (C.A. 5) cert. den., 304 U.S. 575. 
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B. The Company's Eviction of Strikers From Company-Owned 
Rooms and Houses 

As shown supra, pp. 48-50, during December 1954, 
Kohler served eviction notices on eight active strikers 
who had until that time been permanent residents 
in the American Club, and on two active strikers, 
Faas and Arnoldi, who were then lessees of two Com- 
pany-owned houses. The individuals involved had 
been Kohler employees for long periods ranging from 
3 to over 30 years, and had occupied the premises for 
periods ranging from 2 to 1l years. It is undisputed 
that at the time of the American Club evictions, there 
were at least some permanent rooms which were then 
vacant. Equally undisputed is that at this same time, 
there were various permanent tenants in the Club who, 
as policemen and school teachers, were not even em- 
ployed by the Company. Similarly, when Faas and 
Arnoldi were served with eviction notices, Kohler was 
renting to non-employees 6 apartments and 2 village 
residences of the same type as those occupied by the 
evictees. In both the American Club and the other 
properties, none of the resident non-employees was 
served with an eviction notice. 

The foregoing facts amply support the Board’s find- 
ing (J.A. 232) that ‘‘The strikers were plainly dis- 
criminated against (i.e., treated differently) for the 
sole reason that they were on strike,’’ in violation of 
Section 8(a) (1) of the Act. See N.L.R.B. v. Williams, 
195 F’. 2d 669, 672 (C.A. 4), cert. den., 344 U.S. 834, en- 
forcing 98 NLRB 1672, 96 NLRB 635-636." For as 


5? The Board rejected the General Counsel’s contention that the 
Company’s action likewise constituted discrimination in employ- 
ment in violation of Section 8(a) (3), pointing out that the record 
did not establish that occupancy of the premises was a term and 
condition of employment (J.A. 52-54). Cf. N.L.R.B. v. Abbott 


100 


the Board pointed out (J.A. 233), ““whether viewed as 
simple discrimination, or as retaliation for continuing 
on strike, or as coercion to abandon the strike, the evic- 
tions were an unlawful restraint on the employee 
tenant’s rights to engage in the strike as guaranteed 
by Section 7 and 13 of the Act. The tenant strikers 
still remained employees under the Act, and Respond- 
ent could not lawfully restrain or coerce them in the 
exercise of those rights.”’ N.L.R.B. v. Williams, 
supra; ef. N.L.R.B. v. Abbott Worsted Mills, 127 F. 2d 
438, 4389 (C.A. 1); N.L.R.B. v. Good Coal Company, 
110 F. 2d 501 (C.A. 6), cert. den., 310 U.S. 630; 
N.L.B.B. v. Stowe Spinning Company, 165 F. 2d 609, 
614-615 (C.A. 4), cert. den., 334 U.S. 831. 

The Company’s contention that the eviction of the 
strikers was necessitated by a lack of space and a 
pressing need to accommodate ‘‘active employees,”’ is 
refuted by the evidence recited above establishing that 
at the time of at least some of the evictions there were 
vacant quarters. In any event, the vice in the Com- 
pany’s conduct is not that it resorted to evictions as 
such, but that it applied a discriminatory standard in 
selecting the evictees. As the Board stated (J.A. 232), 
“though Respondent purportedly required a large 
number of rooms for its actively employed em- 
ployees, its eviction notices were sent only to strikers; 
it made no effort to evict other tenants who were not 
employees, it made no effort to reassign transient rooms 
to employee use, and it did not offer the transient rooms 
to the strikers.’’ This case, therefore, does not present 
Worsted Mills, 127 F. 2d 438, 439 (C.A. 1); N.L.R.B. v. Williams, 
supra. In any event, as the Board pointed out (J.A. 54, n. 53), 
whether or not the Company’s conduct was a violation of Section 


8(a)(1) or Section 8(a)(3), the remedy prescribed in the order 
would be the same. 
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a situation such as that found in N.L.R.B. v. Mackay 
Radio & Telegraph Co., 304 U.S. 333, 346-347 where 
the Court held that ‘‘an employer, guilty of no act de- 
nounced by the statute’? may not be deprived of ‘‘the 
right to protect and continue his business... .”’ 


C. The Company’s Interference With Chief Steward Majerus’ 
Processing of Grievances 

Gordon Majerus was the chief steward of the Union. 
The record shows that some time before the strike, 
while Majerus was processing a grievance for another 
employee, his foreman, Willard Kohlahagen, told him 
he was ‘‘a fine fellow,’’ who ‘‘could go far’’ with the 
Company, and that he should not “‘stick his neck out’’ 
for the kind of fellow whom the grievance concerned. 
Majerus replied that he believed the employee had a 
legitimate grievance and that he would continue to 
process it. Kohlhagen told Majerus that it would not 
do him any good to do so and that it would put Majerus 
in ‘“‘a bad light,”? which Majerus understood to mean 
that it would hurt his record with the Company (J.A. 
49-51, 217-218; 1933-1937). 

Majerus had a somewhat similar conversation with 
Foreman Smith about 3 or 4 weeks before the strike. 
Smith said to him that he was making a “‘mistake”’ to 
be battling for the Union, that the Union was going out 
on strike, and when it did, a majority of the workers 
would come back into the plant and leave Majerus out 
in the cold. Smith inquired why Majerus did not ‘‘lay 
off the union business’’ and accept a job on a different 
floor (ibid.). 

The prosecution of grievances by Majerus was, of 
course, a protected and concerted activity in which he 
was entitled to engage. It is plain that Kohlhagen’s 


102 


and Smith’s remarks to Majerus, accompanied as they 
were by threats and promises of benefits indicating that 
Majerus’ future with the Company would be jeopard- 
ized by such activity, constituted interference, re- 
straint, and coercion (J.A. 228, 50-51). See Salt River 
Valley Water Users’ Assoc. v. N.L.R.B., 206 F. 2d 325, 
328-329 (C.A. 9); N.L.R.B. v. Mt. Clemens Pottery Co., 
147 F. 2d 262, 264 (C.A. 6); Corning Glass Works v. 
N.L.R.B., 118 F. 2d 625, 627-628 (C.A. 2); Swift & Co. 
v. V.L.R.B., 106 F. 2d 87, 92 (C.A. 10). 


D. The Compemy’s Solicitation of Employee Forstner to Abandon 
the Strike 

Alois Forstner was employed for 14 or 15 years by 
the Company, as a color mixer, a very skilled operation 
which few men in the plant could perform. Sometime 
between June 23 and 26, 1954, while on strike, his fore- 
man, Fred Nack, came to his home in St. Cloud and 
persistently solicited Forstner to return to work, 
promising him holiday and vacation benefits if he re- 
turned to the job. Nack told Forstner that the Com- 
pany wanted him to return to work ‘‘in the worst way.’’ 
When Forstner refused, stating he was busy painting 
houses, Nack promised that Forstner could work as 
many hours per day and as many days per week as he 
wanted to. Forstner did not have such liberties in 
selecting his hours and days of work before the strike. 
Nack also urged Forstner’s wife to prevail upon her 
husband to return to work (J.A. 47-49, 218-219, 224- 
225 ; 2609-2610, 2614-2619, 2629-2631). 

It is clear that here, as in N.L.R.B. v. Montgomery 
Ward & Co., 133 F. 2d 676, 681 (C.A. 9), the Company, 
by “‘attempting to deal with the individual employees 
[Forstner], in this instance, ignored and disregarded 
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the employees’ chosen representatives, selected for the 
purpose of collective bargaining, and thereby engaged 
in an unfair labor practice.’ ** Such conduct, unlaw- 
ful even when unaccompanied by promises of benefits, 
is a fortiori unlawful where, as here, the inducement to 
abandon the strike is strengthened by promises of bene- 
fits. See American Rubber Products Corp. v. 
N.L.R.B., 214 F. 2d 47, 54 (C.A. 7). Cf. Olin Indus- 
tries, Inc. v. N.L.R.B., 191 F. 2d 613, 615 (C.A. 5), 
cert. den., 343 U.S. 919.” 
IV. THE BOARD PROPERLY FOUND THAT KOHLER'S REPEATED VIOLA- 
TIONS OF SECTION 8(a)(5), (3) AND (1) OF THE ACT FROM AND 
AFTER JUNE 1, 1954, OPERATED TO PROLONG THE STRIKE AND TO 


CONVERT IT FROM AN ECONOMIC TO AN UNFAIR LABOR PRAC- 
TICE STRIKE 


The law is settled that a strike, although economic in 
origin, may be converted into an unfair labor practice 
strike where the employer commits unfair labor prac- 


tices which tend to prolong the strike. N.L.R.B. v. 
Giustina Bros. Lumber Co., 253 F. 2d 371 (C.A. 9); 
N.L.R.B. v. Reliance Clay Products Co., 245 F. 2d 599 


58 See also Birmingham Post Co. v. N.L.R.B., 140 F. 2d 638 
(C.A. 5); N.L.R.B. v. Lettie Lee, Inc., 140 F. 2d 243 (C.A. 9); 
N.L.B.B. v. Lightner Publishing Corp., 113 F. 2d 621, 625 (C.A. 
7); see also N.L.R.B. v. Acme Air Appliance Co., 117 F. 2d 417, 
420 (C.A. 2). 


59 The Company’s contention that Nack acted ‘‘strictly on his 
own,’’ as he was not authorized to solicit Forstner’s return to work 
and in fact acted contrary to general Company policy against 
solicitation, is without merit. As the Board pointed out (J.A. 
48-49, 224-225), Nack was Forstner’s supervisor and was obviously 
acting within the scope of his apparent authority in seeking to 
procure Forstner’s return to work. Nack later solicited another 
employee, Fischer, also to abandon the strike; and Forstner was a 
specially skilled employee without whose services Company produc- 
tion ‘‘may have been seriously handicapped . . . [and] even assum- 
ing Respondent had a general policy against solicitation, Nack’s 
solicitation of Forstner may well have been an exception to this 
policy’? (J. A. 49). ; 
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(C.A. 5); N.L.R.B. v. Crosby Chemicals Inc., 188 F. 
2d 91, 95 (C.A. 5) ; N.L.B.B. v. Crowley’s Milk Co., 208 
F. 2d 444 (C.A. 3). On and after the date of conver- 
sion of the strike, the legal posture of the strike is the 
same as that of a strike initially caused by unfair labor 
practices and the strikers thereafter are entitled to 
reinstatement upon request, irrespective of their re- 
placement during the remainder of the strike.” Mastro 
Plastics Corp. v. N.L.R.B., 350 U.S. 270, 278; N.L.R.B. 
v. Remington Rand, 94 F. 2d 862, 871 (C.A. 2), cert. 
den., 304 U.S. 576. The sole question presented here is 
whether the Company’s illegal conduct on and after 
June 1, 1954, contributed to the prolongation of the 
strike thereby converting it into an unfair labor prac- 
tice strike. 

As noted supra, pp. 70-77, the Board found that 
the Company’s first major unfair labor practice oc- 
curred on June 1, 1954, on the eve of resumption of 
negotiations, when Kohler implemented a 3-cent wage 
increase without any discussion with, much less notice 
to the Union. When the negotiations were reopened 
and throughout the succeeding months, the Union was 
reduced to a position where in order to get the uni- 
laterally implemented 3¢ for its striking members, it 
would have to surrender on all other issues and accept 
Conger’s new contract terms. Yet, at the very same 
time, the nonstriking employees were earning the 
3-cents and operating under the old contract. Mani- 
festly, as the Board pointed out (J.A. 39), Kohler 
“‘must have known that the Union, to save face with 
the employees on strike and to preserve their repre- 


© This, of course, would not include strikers whom the employer 
properly discharged because of misconduct, as such employees for- 
feited their right to reinstatement (see infra, pp. 117-128). 
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sentative status, would have to continue striking until 
they received at least those benefits freely conferred on 
the nonstrikers. Thus, [Kohler], having placed in effect 
the 3-cent wage increase in addition to the 1953 con- 
tract, created a situation in which the strike, in all 
probability, could not be ended unless the same benefits 
conferred upon the nonstrikers were also given to the 
strikers.”’? And this, of course, Conger categorically 
refused to do, since to do so would be to “‘reward’’ the 
Union for having gone on strike (supra, p. 16). Such 
a tactical maneuver, we submit, could not but pro- 
long the strike, if not eliminate entirely the possibility 
of immediate strike settlement. N.L.R.B. v. J. H. 
Rutter Rex, 245 F. 2d 594, 597 (C.A. 5). 


61 Moreover, this precise situation would have obtained even if, 
as the Company now contends (supra, pp. 74-75), the wage in- 
crease had been placed into effect on April 5, rather than June 1. 
For no matter when the parties would have resumed bargaining, 
the Union would have been obliged to obtain at least as much for 
the strikers as Kohler implemented unilaterally for the nonstrikers. 
Furthermore, the fact that the Union was not aware of the Com- 
pany’s unilateral action until after the parties resumed negotia- 
tions in June, does not in any way prove that the increase did not 
prolong the strike. For if, in the discharge of its statutory obli- 
gations, Kohler had notified and consulted with the Union regard- 
ing its proposed action, this may well have opened at least some 
of the ‘‘infinite opportunities for bargaining’’ (N.L.R.B. v. Cromp- 
ton-Highland Mills, supra, pp. 70, 90) which are peculiarly available 
in circumstances such as these. With the knowledge of what would 
ensue if the strike occurred, the Union may well have been willing 
to compromise and adjust some of the outstanding differences. At 
the very least, we submit, prior consultation and notification to the 
Union would have greatly reduced the resentment which unilateral 
action of this type necessarily engenders. Finally, Kohler cannot 
now in retrospect claim that the intervening 2 months of mass 
picketing dissipated any effect which the unilateral action may have 
had, assuming it was taken on April 5. For regardless of the 
character of the picketing or the period of time which it lasted, 
whenever the parties resumed negotiations, the Union would still 
have been limited to a choice of Kohler’s unilaterally imposed 
wage offers (supra, pp. 85-87) which no union could accept if 
it wished to continue its representative status. 
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Furthermore, Kohler’s entire course of conduct af- 
ter June 1, which was so manifestly designed to re- 
duce the Union to impotency, could not but delay ulti- 
mate settlement of the strike. Thus, Kohler deliber- 
ately by-passed the Union throughout all the June 
negotiations by hiding its intentions with respect to 
the Shell Department employees and thereafter, on 
July 1, discharging only those who continued to strike 
in support of the Union. At no time did the Company 
discuss or even hint at its discriminatory plan to the 
Union. Such strategy, calculated, as it was, to pun- 
ish the Union supporters and reward the strikebreak- 
ers, necessarily tended to arouse resentment among the 
strikers; its retaliatory design put the Union on no- 
tice that only continued strike action could lead to 
resolution of the controversy. 

Kohler’s conduct during the September negotiations 
unequivocally demonstrated to the Union that only 
by diligent prosecution of the strike could it hope to 
attain its economic objectives. During August 1954, 
even before the resumption of the negotiations in Sep- 
tember, the Company categorically refused to furnish 
a significant portion of the incentive-inequity wage 
information requested by the Union. The informa- 
tion which Kohler did furnish was not received until 
some six months from the date of the original written 
request. The Union was thus forewarned that what- 
ever it got in the past with much effort, it would not 
get in the future irrespective of effort. Later, during 
negotiations in September at which Judge Murphy 
participated, Kohler rebuffed every effort to settle 
the strike and adhered to its intransigent attitude on 
wages. As the Board pointed out (J.A. 199), the 
Company, by its conduct, manifested an intent to re- 
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duce the Union to “‘impotency as an effective bargain- 
ing representative,’’ by openly warning that it would 
‘teach the Union a lesson”’ for calling the strike, and 
by boasting that it would see to it that it secured “‘20 
years of labor peace.’’ It is clear that the Company, 
by its conduet foreclosed any hope of a peaceful reso- 
lution of the outstanding issues and that continued 
strike action was the only weapon upon which the 
Union could rely to thwart the Company’s announced 
objectives. 

Finally, as we have shown supra, pp. 38-50, 87-90, the 
Company, during the post-September negotiations 
committed additional unfair labor practices, includ- 
ing additional refusals to bargain, another unilateral 
wage increase, acts of surveillance and anti-Union 
espionage, and evictions of striking employees from 
Company-owned rooms and homes. These unfair labor 
practices naturally exacerbated the difference between 
the parties and operated to further prolong the al- 
ready long-drawn-out strike. 

Kohler’s basic contention is that regardless of the 
unfair labor practices committed by it, the strike 
could in no event have been settled because of the 
basi¢e disagreement between the parties respecting the 
economic issues in the dispute. In support of its con- 
tention the Company pointed to the seven major issues 
still outstanding between the parties (supra, pp. 31-38), 
and the Union’s insistence upon the reinstatement of 
the strikers as a condition to settlement of the strike. 

Admittedly, whether or not the parties would have 
arrived at a settlement, absent the unfair labor prac- 
tices, is problematical. This much, however, we sub- 
mit, is certain—that the injection of the unfair labor 
practices in the dispute multiplied the problems al- 
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ready outstanding between the parties. For, any ulti- 
mate settlement would necessarily have had to take 
into account the unfair labor practices, as well as the 
economic issues. Moreover, the resentment and ill 
feeling engendered by the Company’s unfair labor 
practices necessarily alienated the Union and clearly 
subverted the spirit of good will and cooperation so 
essential to successful collective bargaining. Pro- 
longation of the dispute, if not complete frustration 
of settlement is, therefore, axiomatic where, as here, 
the employer commits unfair labor practices once a 
strike has begun. 

Moreover, contrary to Kohler’s contention, the test 
is not whether its illegal conduct foreclosed ultimate 
settlement of the strike, but whether such conduct op- 
erated to prolong or aggravate it by providing a su- 
pervening motive for its continuance. Thus, Board 
findings of conversion have been approved by the 
Courts without regard to whether the strike, economic 
at its outset, was ultimately settled.* For whether 
an employer aborts settlement or merely delays settle- 
ment, such action, in either event, operates to defeat 
the primary objective of the Act, namely, “to pro- 
mote industrial peace and . . . bring about the adjust- 
ments and agreements which the Act in itself does 
not compel.” N.L.R.B. v. Jones & Laughlin Steel 
Corp., 301 U.S. 1, 45. 

Furthermore, the Company’s contention that the 
strike would have continued because of the basic dif- 
ferences between the parties on economic matters, even 


© Strike settled in: N.L.R.B. v. St. Mary’s Sewer Pipe Co., 146 
F. 2d 995 (C.A. 3); strike not settled in: N.L.R.B. v. J. H. Rutter 
Rex, 245 F. 2d 594, 597 (C.A. 5); N.L.R.B. v. Reliance Clay Prod- 
ucts Co., 115 NURB 1736, enf’d, 245 F. 2d 559 (C.A. 5). 
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if proved, establishes no more than both legal and 
illegal reasons contributed to the duration of the strike. 
However, since ‘‘one of those reasons” (N.L.R.B. v. 
Stackpole Carbon, 105 F. 2d 167, 176 (C.A. 3), cert. 
den., 308 U.S. 605), was the Company’s intervening 
unfair labor practices, it ‘“‘rested upon [Kohler as] 
the trot-feasor to disentangle the consequences for 
which it was chargeable from those from which it is 
immune.’’ N.L.R.B. v. Stackpole Carbon Co., 105 F. 2d 
167, 176, cert. den., 308 U.S. 605; N.L.R.B. v. St. Mary’s 
Sewer Pipe Co., 146 F. 2d 995 (C.A. 3); N.L.R.B. v. 
W est Coast Casket Co., 205 F. 2d 902, 907 (C.A.9). The 
burden is on the Company as the offending employer 
to show that the economic issues alone influenced the 
duration of the strike and, unless it can do so, it re- 
mains responsible for their combined effect. Cer- 
tainly, the employer, as the wrongdoer “‘is not in a 
position to insist that either the Board or this Court 
attempt to guess at just how much time was lost or 
just how long the strike was actually prolonged by 
this illegal conduct.”” N.L.R.B. v. St. Mary’s Sewer 
Pipe Co., 146 F. 2d 995, 996 (C.A. 3). And, contrary 
to Kohler’s contention, the fact that economic issues 
are still outstanding does not prove, or even permit 
an inference, that these issues alone influenced the 
duration of the strike. Any other rule would leave 
the victims of unlawful conduct without remedy where, 
as here, the wrongdoer is able to equivocate his unlaw- 
ful conduct and render difficult, if not impossible, de- 
termination of the time at which the economic issues 
would have been settled but for the supervening un- 
fair labor practices. 

As to Kohler’s contention that the strike was beyond 
settlement because the Union, as a condition to settle- 
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ment, had insisted on the reinstatement of all strikers, 
including those whom the Board subsequently found 
guilty of misconduct, the short answer is that the 
great bulk of the unfair labor practices which the 
Board found contributed to the prolongation of the 
strike (e.g., the June 1, 1954 unilateral wage increase, 
the discriminatory treatment of Shell Department em- 
ployees, the bad faith bargaining in September 1954, 
ete.) took place long before the reinstatement issue 
was seriously discussed by the parties after the dis- 
charges of March 1, 1955 (supra, pp. 54-55). More- 
over, as in the case of the persisting economic issues, 
to show that this issue existed does not prove that it 
alone contributed to the duration of the strike. 
Accordingly where, as here, ‘‘the causes contribut- 
ing to a strike consist of unfair labor practices and 
employee desires for [economic] betterment, the latter 
should not excuse the employer from the legal conse- 
quences that flow from its conduct which transcends 
the permissible bounds under the National Labor Re- 
lations Act.” (Berkshire Knitting Mills v. N.L.R.B., 
139 F. 2d 134, 137 (C.A. 3), cert. den., 322 U.S. 747). 
Having found that Kohler’s unilateral wage increase 
of June 1, 1954, was ‘“‘at least one of the causes’’ 
(N.L.R.B. v. Barrett Co., 135 F. 2d 959, 961-962 (C.A. 
7)) in prolonging the strike, the Board properly con- 
cluded that the economic strike was on that date 
transformed into an unfair labor practice strike. 
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V. THE BOARD PROPERLY REJECTED THE UNION’S CONTENTIONS THAT 
KOHLER’S BARGAINING DURING THE PRE-STRIKE PERIOD WAS 
VIOLATIVE OF SECTION 8(a)(5) AND (1) OF THE ACT: THAT THE 
STRIKE WAS AT ITS INCEPTION AN UNFAIR LABOR PRACTICE 
STRIKE; AND THAT KOHLER'S DISCHARGE OF CERTAIN STRIKERS 
FOR MISCONDUCT WAS VIOLATIVE OF SECTION 8(a)(3) AND (1) 
OF THE ACT 


The Board found that, while Kohler failed to dis- 
charge its statutory duty to bargain in good faith with 
the Union on and after June 1, 1954, ‘‘the evidence 
as a whole does not support the allegation [in the com- 
plaint] that [Kohler] was engaged only in surface 
bargaining prior’’ to that time (J.A. 20). The Board 
accordingly concluded that although the strike was 
converted to an unfair labor practice strike on June 
1, it was nevertheless ‘“‘for economic reasons at its 
inception”’ on April 5 (J.A. 29-30). Finally, the Board 
found that Kohler did not violate the Act by discharg- 
ing certain strikers, as the strikers, by their serious 
misconduct, forfeited their rights to reinstatement. 
The Union in Case No. 15961 attacks these findings. 
We show below that the Board properly rejected the 
Union’s contentions. 


A. The Board Reasonably Concluded That the Record Failed to 
Sustain the Allegation in the Complaint That Kohler’s Course 
of Conduct During the Prestrike Negotiations Evidenced a 
Refusal to Bargain in Good Faith in Violation of Section 
8(a)(5) and (1) of the Act 
The legal principles here applicable have already 
been discussed supra, pp. 69-90, in connection with 
our treatment of the Board’s finding that Kohler failed 
to bargain in good faith with the Union on and after 
June 1, 1954. The question simply is whether the 
Board reasonably inferred from the facts before it 
that the Company, during the period prior to the 
strike, was not negotiating in bad faith. To be sure, 
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“eontrary views and appraisals, of some of the inci- 
dents .. . might well have been reached’”’ (N.L.R.B. v. 
Ozark Hardwood, 194 F. 2d 963, 965 (C.A. 8), but 
this Court will not “‘displace the Board’s choice be- 
tween two fairly conflicting views, even though the 
court would justifiably have made a different choice 
had the matter been before it de novo.”” Universal 
Camera Corp. v. N.L.R.B., 340 U.S. 474, 488. See also 
American Flint Glass Workers’ Union v. N.L.R.B., 97 
App. D.C. 244, 247-248, 230 F. 2d 212, 215-216, cert. 
den., 351 U.S. 988. 

The Union’s contention that Kohler failed to bar- 
gain in good faith during the prestrike period is predi- 
cated on (1) the history of the Company’s labor rela- 
tions, (2) the course of the negotiations in the pre- 
strike period including Kohler’s alleged dilatory tac- 
ties, and (3) Kohler’s unfair labor practices both 
before and after the strike which, viewed in the totality 
of circumstances, according to the Union, reflect the 
Company’s predetermined intention to undermine the 
Union and never to reach agreement on a contract. 

With respect to the history of Kohler’s labor rela- 
tions, the Board recognized, as the Union contended, 
that the Company was for a long time ‘‘opposed to bar- 
gaining with any but a dominated Union and was 
particularly opposed to bargaining with the Charging 
Party”? (J.A. 18, 136). The Board found, however, 
that such historical evidence did not establish that 
Kohler was bargaining in bad faith during the pre- 
strike period (J.A. 12-15, 137-139). Thus, the record 
shows that although there were some attendant dif- 
ficulties preceding the execution of the 1953 agree- 
ment (including Union strike threats and Company 
countermeasures to meet the threats), the Union was 
well satisfied with the outcome of these negotiations 


113 


and, indeed, the Union characterized the ultimate 
agreement as one which was ‘‘good’’ and which “we 
can accept with pride’’ (supra, p. 7). Some few 
months later, Kohler met with the Union pursuant to 
a wage reopening clause in the contract and agreed 
to a wage increase on August 20, 1953, retroactive to 
May of that year. On December 12, 1953, Kohler 
proposed to meet with the Union to negotiate a new 
contract to replace the 1953 agreement; and the Union 
later agreed to this procedure (J.A. 15; G. C. Exs. 
3, 4). 

With respect to the prestrike period and the con- 
tention that Kohler delayed and interrupted negotia- 
tions, the record shows that Kohler on January 15, 
1954, urged that negotiations start promptly to avoid 
last minute pressures (J.A. 15; G. CO. Ex. 5). The 
Union agreed to commence bargaining by January 
24 (J.A. 15; G. OC. Ex. 8*). The record shows also 
that Kohler never failed to attend any regularly 
scheduled bargaining sessions; and, on the one occa- 
sion when it did withdraw from a meeting, it did so 
only on the invitation of the chief union negotiator 
(supra, p. 12). Furthermore, while Kohler did sus- 
pend the negotiations on February 26, pending arrival 
of the conciliators whose assistance the Union had re- 
quested; and while Kohler also refused to continue 
negotiations during evening hours and over weekends, 
the Board properly found that these actions were not 
unreasonable under the circumstances. For when Keh- 
ler suspended the negotiations on February 26, it did 
so on the understandable basis that there was little 
point in reviewing the proposals, since it would only 
be necessary to review the entire situation once again 
after the conciliators arrived. And as to the refusal 


114 


to bargain over time, nothing in the Act compels 
“‘marathon negotiations.” 

The record further fails to support the Union’s con- 
tention that an unlawful course of pre-strike ‘“‘sur- 
face bargaining’’ is proven by Kohler’s unreasonable 
contract proposals, its adamancy on these proposals, 
and its failure to reach any agreement on the major 
issues. Thus, it is undisputed that during this period, 
agreements were reached on several points, the num- 
ber of issues was substantially reduced, and, as the 
Board found, ‘“‘the area of disagreement was also 
narrowed on some of the major issues”? (J.A. 16). 
It was during this period also that Conger urged the 
parties to “‘get down to the meat”’ of the contract and 
resisted the Union’s insistence on protracted discus- 
sion over ‘“‘minor’’? matters first (supra, pp. 9-10). 
The record further shows, as the Board pointed out 
(J.A. 19), that ‘‘the positions taken by [Kohler] dur- 
ing this period ‘‘were supported by legitimate and, 
in the main, reasonable arguments.”’ Kohler, merely 
““proved,’’ as the Board stated (J.A. 146), ‘‘much the 
tougher trader yielding little while holding fast to 
much, [but this] does not establish a claim of bad faith 
unless it occurred in connection with other circum- 
stances which reflect that its adamancy was part of a 
technique to avoid reaching an agreement.’’ Con- 
sidering the facts bearing on the early stages of these 
negotiations, the Board could reasonably have con- 
cluded, as it did, that Kohler’s ‘‘adamancy”’ was not 
part of such technique, although later “‘there came a 
time when that was no longer so”’ (J.A. 144, n. 16). 

With respect to the Union’s final contention that 
Kohler’s entire course of conduct viewed in its totality 
proves that Kohler intended from the outset only to 
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undermine and destroy the Union, the record shows, 
as we indicate below, that Kohler’s pre-strike unfair 
labor practices did not contribute to the strike, under- 
mine the Union, or frustrate agreement on a contract. 
Kohler’s unfair labor practices after the strike, while 
of a serious nature, only prove, we submit, that in in- 
dustrial controversies views can change and, as here, 
attitudes can harden and turn from licit to illicit. 
Thus, as we have shown supra, pp. 69-103, although 
Kohler clearly manifested its unlawful intentions dur- 
ing June and particularly during September, we can- 
not presume that this same intention existed during 
the pre-strike period as well. Cf. N.L.R.B. v. Local 
50, BWU, 245 F. 2d 542, 547 (C.A. 2). Considering 
the pre-strike period by itself and against the back- 
ground of two previous successful contract negotia- 
tions, we submit that the Board was not unreasonable 
in failing to find—and certainly the record before it 
did not compel a finding—that Kohler negotiated in 
bad faith prior to the strike. Cf. Associated Unions 
v. N.L.R.B., 200 F. 2d 52, 57 (C.A. 7); International 
Woodworkers of America v. N.L.R.B., 105 App. D.C. 
37, 263 F. 2d 483. 


B. The Board Properly Found That Kohler’s Pre-Strike Unfair 
Labor Practices Did Not Cause or Contribute to the Strike 
As we have shown in the preceding paragraphs, 

Kohler’s general course of conduct during and after 

the strike does not support the conclusion that Kohler 

was negotiating in bad faith’ prior to the strike. It 
follows, therefore, that the strike at its inception was 
not an unfair labor practice strike stemming from 

Kohler’s general course of conduct. There still re- 

mains for consideration, however, the question of 
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whether Kohler’s three pre-strike unfair labor prac- 
tices (supra, pp. 79, n. 44, 101-102), committed away 
from the bargaining table, caused or contributed to the 
strike, thereby compelling the conclusion, as the Union 
contends, that the strike must be regarded as an unfair 
labor practice strike from its inception. 

As indicated, p. 24, n. 15, the Board found that the 
Company, in failing to furnish, during March 1954, 
certain earnings information concerning operators in 
the brass department violated Section 8(a)(5). The 
information was requested by the Union in connec- 
tion with the processing of a grievance and was wholly 
unrelated to the pending bargaining negotiations. Ob- 
viously, as the Board found (J.A. 29-30, 360), the in- 
formation ‘‘played no part in the failure to reach a 
contract, and as the complaint alleged only that spe- 
cifie conduct [i.e., the refusal to bargain] as provoking 
and causing the Union to go on strike,’”’ this unfair 
labor practice cannot reasonably be said to have caused 
the strike. Cf. Associated Union v. N.L.R.B., 200 F. 
2d 52, 58 (C.A. 7). 

As further shown supra, pp. 101-102, the Board 
found that two of the Company’s supervisors had on 
two separate occasions made coercive remarks to em- 
ployee Majerus designed to discourage Majerus’ ac- 
tivities as chief steward. The coercive remarks while 
violative of Section 8(a)(1), were not, as the Board 
pointed out (J.A. 51, 361), ‘‘ealeulated to undermine 
the Union’s position in bargaining for a new contract’’ 
and, therefore, did not contribute to the strike. Cf. 
Shopmen’s Local No. 732 v. N.L.R.B., 219 F. 2d 874, 
875-876 (C.A. 6), cert. den., 350 U.S. 835. 

Accordingly, the Board properly concluded (J.A. 29- 
30, 144-147, 360), that the strike was not caused by 
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any unfair labor practices on the part of Kohler dur- 
ing the pre-strike period, but “‘by a failure of the 
parties to reach a contract and was for economic rea- 
sons at its inception.” 


C, The Board Properly Found That the Discharge of 77 Strikers 
for Strike Misconduct Was Not Violative of Section 8(a)(3) 
and (1) of the Act 


1. Introduction 


It is well settled that not all activities in which em- 
ployees engage collectively are protected ‘concerted’ 
activities within the meaning of Section 7 of the Act. 
United Electrical Radio & Machine Workers, etc. v. 
N.L.R.B., 96 App. D.C. 46, 223 F. 2d 338, cert. den., 
350 U.S. 981; Joanna Cotton Mills Co. v. N.L.R.B., 176 
F. 2d 749, 752 (C.A. 4); Albrecht v. N.L.R.B., 181 F. 
2d 652, 658 (C.A. 7). ‘‘Even if the [conduct] were to 
be treated . . . as a concerted activity wholly or partly 
within the scope of those mentioned in § 7, the means 
used by the [employees could deprive them] of the 
protection of that section, when read in the light and 
context of the purpose of the Act.’? N.L.R.B. v. Local 
Union No. 1229, I.B.E.W., 346 U.S. 464, 477-478. Thus 
the Act does not protect concerted activities involv- 
ing, or accompanied by, serious misconduct (N.L.R.B. 
v. Fansteel Metallurgical Corp., 306 U.S. 240) or ac- 
tivities which are otherwise ‘‘indefensible”’ (Local 
Union No. 1229, supra, at p. 477). An employer is at 
liberty to discharge employees engaging in such activi- 
ties as “‘unfit for further service.’’ N.L.R.B. v. Illi- 
nois Tool Works, 153 F. 2d 811, 816 (C.A. 7). But, 
as we have already shown in connection with our dis- 
cussion of the discharge of employee Dottei (supra, pp. 
94-96), the employees do not ‘‘automatically lose their 
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employee status”’ as the “employer must affirmatively 
exercise his option to terminate the relationship.” 
N.L.R.B. v. Wallick & Schwalm, 198 F. 2d 477, 484 
(C.A. 3). 

There is no dispute that all of the 77 strikers here 
involved “ were identified as having engaged in at least 
one of three major incidents upon which Kohler relied 
in its discharges, i.e., mass picketing, home demonstra- 
tions, and employment office picketing.“ The Union, 
relying on the Trial Examiner, who found that 33 
strikers were entitled to reinstatement (supra, pp. 
55-56), contends that (a) as to those strikers who 
engaged in mass picketing and were guilty of miscon- 
duct warranting discharge, Kohler condoned their un- 
lawful conduct and (b) as to those strikers who en- 
gaged in home demonstrations and employment office 
picketing, mere presence in these incidents—absent 


proof of overt misconduct, e.g., pushing, blocking, jeer- 
ing, ete.—is insufficient justification for discharge. As 
to all of the 77 strikers, the Union advances the con- 
tentions—and these contentions were rejected by the 
Trial Examiner, as well as the Board—that their dis- 


63 As indicated supra, pp. 42, n. 25, 94-96, Kohler actually dis- 
charged 90 strikers for misconduct; the discharge of 12 is not 
contested and the Board found that the discharge of Dottei for 
alleged misconduct was waived by the Company. 


In a pre-trial stipulation filed with the Court (J.A. 6-8), the 
parties, for purposes of this proceeding, stipulated to the accuracy 
of the facts set forth by the Trial Examiner respecting the indi- 
vidual discharges (J.A. 259-359). The Union here contests only 
the inferences and conclusions drawn by the Board. If this Court 
should disagree with any of the Board’s conclusions and if it 
should become necessary to weigh the degrees of individual mis- 
conduct, we respectfully request that the Court remand the case to 
the Board for such further proceedings as the Court deems ap- 
propriate. 
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charge was not in fact grounded on misconduct but on 
a desire to rid the plant of the most active union ad- 
herents; and, in any event, that the misconduct was 
provoked by Kohler’s unfair labor practices and, on 
balance of the equities, the strikers should not be 
barred from reinstatement. We now turn to these 
contentions. 


2. The Union's contention as to the mass picketing 


The Union does not seriously contend that its mass 
picketing, which involved 1200 to 2500 strikers for a 
period of almost two months, was not unlawful. Cf. 
N.L.R.B. v. International: Woodworkers, 243 F. 2d 
745 (C.A. 5); N.L.B.B. v. Local 140, United Furniture 
Workers, 233 F. 2d 539 (C.A. 2). Indeed, the ultimate 
effect of this picketing, which included ‘‘belly-to-back”’ 
parades, was to completely bar ingress to the plant. 
With the exception of supervisors and office employees, 
no one passed through the line unless he first obtained 
a pass from the Union’s strike headquarters (supra, 
pp. 51-52). The Union contends, however, that Kohler 
condoned the conduct of the mass picketers. 

As stated in N.L.R.B. v. Marshall Car Wheel Co., 
218 F. 2d 409, 414 (C.A. 5), ‘where, as here, strike mis- 
conduct is clearly shown, condonation may not lightly 
be presumed from mere silence or equivocal statements, 
but must clearly appear from some positive act by the 
employer indicating forgiveness and an intention of 
treating the guilty employees as if their misconduct 
had not occurred.’”’ See also, Plasti-Line, Inc. v. 
N.L.R.B., 278 F. 2d 482, 486-487 (C.A. 6). In the in- 
stant case the record shows (supra, p. 13) that 
Kohler had unequivocally announced even before the 
strike began that those who engaged in misconduct 
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would not be rehired. This policy was reiterated be- 
fore Judge Murphy during the September negotiations 
and again by President Kohler in February 1955. It 
is clear that at no time did Kohler evidence an attitude 
of forgiveness or an intention to treat all mass 
picketers as if their misconduct had not occurred. Cf. 
N.L.R.B. v. E. A. Laboratories, 188 F. 2d 885 (C.A. 5). 

While it is true, as the Board pointed out (J.A. 68), 
that Kohler “‘reinstated many strikers who were known 
to have engaged in this unprotected activity and may 
have offered to rehire still others, it cannot be inferred 
that [Kohler] condoned and waived the misconduct of 
all participants.”’ For, merely because an employer 
decides to waive its rights to terminate the employment 
of some mass picketers, ‘‘it can hardly be assumed to 
have foreclosed itself from rejecting any other em- 
ployees in the same category.’”’ N.L.R.B. v. Clearfield 
Cheese Co., 213 F. 2d 70, 75 (C.A. 3); N.L.R.B. v. Dor- 
sey Trailers, 179 F. 2d 589, 592 (C.A. 5). The fact 
that Conger also testified that in some instances mass 
picketing was not considered in the selection of those 
to be discharged and that he did not recommend that 
all participants be discharged shows, as the Board 
noted, “‘nothing more than [that Kohler] exercised its 
privilege of selecting those strikers to be discharged”’ 
(J.A. 69). For, as the Supreme Court stated in 
Fansteel, supra, at p. 259, with identical applicability 
here, ‘“‘The important point is that respondent stood 
absolved by the conduct of those engaged in the ‘sit 
down’ from any duty to reemploy them . . . respondent 
was ... free to consider the exigencies of its business 
and to offer reemployment if it chose. In so doing, it 
was simply exercising its normal right to select its em- 
ployees”’ (emphasis added). See also, Cleaver Brooks 
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Mfg. Corp. v. N.L.R.B., 264 F. 2d 637 (C.A. 7), cert. 
den., 361 U.S 817; Wilson & Co. v. N.L.R.B., 120 F. 2d 
913, 924 (C.A. 7). 

Accordingly, the Board properly concluded (J.A. 
69) that Kohler acted within its appropriate discretion 
in selecting those whom it would discharge and those 
whom it would reinstate, and that by so doing Kohler 
had not “‘condoned or waived the mass picketing by 
the dischargees now in issue as a ground for their 
discharge.”’ 

3. The contention as to the home demonstrations and employ- 
ment office picketing 

As shown above, pp. 52-53, during August 1954 
various strikers stationed themselves in front of the 
homes of working nonstrikers, attracting crowds of as 
many as 400 or even 700 people. While none of the 
nonstrikers was assaulted, insults, vile names and 
threats were hurled against them. During December 
1954 and January 1955, groups of pickets, numbering 
15 to 25, patrolled the Company’s employment office 
and there they would block, push, shove, kick, and 
impede entrance of job applicants into the office. The 
Union does not deny that these events occurred. The 
Union contends, however, that unless a participant was 
identified in one of the overt acts of attendant miscon- 
duct, his mere presence on the scene would be insufti- 
cient cause for discharge. 

The Board, we submit, properly held that ‘‘all those 
pickets present during these incidents [even though not 
shown to have been actively blocking, pushing, threat- 
ening, and calling out vile names and insults] were en- 
gaged in unprotected activity, and to the extent the 
[Company], relied on this misconduct for their dis- 
charge, it did not violate the Act’’ (J.A. 73). As to 
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the picketing at the employment office, it is, indeed, 
difficult to distinguish between the mass picketing in 
front of the plant and in front of the employment office. 
In both cases the picketing was designed and intended 
to prevent free access to the plant.* And in both cases 
the picketing was accompanied by pushing, bumping, 
jostling, name-calling, ete. The fact that a particular 
striker on the scene did not personally participate in 
these activities is not decisive. For, just as the mass 
picketer who merely walks the picket line, or the 
abettor who merely feeds the sitdowner (see N.L.R.B. 
v. Fansteel Metallurgical Corp., 306 U.S. 240, 260-261), 
is contributing to the overall coercive effect of the con- 
duct, so also the mere bystander during the employ- 
ment office picketing contributed to the coercive and 
intimidatory effect there. The bystander in effect 
makes common cause with the perpetrator of the active 
misconduct. 

Similarly, as to the home demonstrators, it is evi- 
dent, as the Board pointed out (J.A. 71), that “‘it was 
not only those who actively engaged in hurling the 
jeers, threats, vile names, insults, and derisive epithets 
who intimidated and coerced the nonstrikers, but also 
those who by their presence swelled the assemblage to 
mob proportions and tacitly lent approval to the entire 
scene though they did not join in the yelling and shout- 
ing.” Cf. Nevado Consolidated Copper Corp. v. 
N.L.R.B., 122 F. 2d 587, 597 (C.A. 10), reversed on 


6 The fact that applicants for employment ultimately succeeded 
in gaining entry is of no moment. See Highway Truck Drivers, 
Local 107 v. N.L.R.B., 107 App. D.C., 1, 4, 273 F. 2d 815, 818; 
N.L.R.B. v. Denver Building and Construction Trades Council, 193 
F. 2d 421, 424 (C.A. 10). In any event, the record shows that 
many applicants entered only after the police intervened and 
directed that the line be opened (supra, p. 53). 
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other grounds, 316 U.S. 105. As the Court pointed out 
in N.L.R.B. v. Thayer Co., 213 F. 2d 748, 757 (C.A. 1), 
cert. den., 348 U.S. 883, visits to the homes of non- 
strikers such as those here involved are ‘“‘coercive in 
nature and calculated to instill fear of physical harm 
in the nonstriker victims.’’ They have ‘‘a disruptive 
effect on the employer’s business.’’ (N.L.R.B. v. Long- 
view Furniture Co., 206 F. 2d 274, 276 (C.A. 4)). 
Nothing ‘‘in the Act requires or contemplates the rein- 
statement of employees who have banded together in 
hurling profane, obscene, and insulting epithets at em- 
ployees who are attempting to work, in an effort to 
degrade and humiliate them publicly and prevent their 
working”’ (Id. at 275). 

Cases such as I.L.G.W.U. v. N.L.R.B., 99 App. D.C. 
64, 237 F. 2d 545 and N.L.R.B. v. Mt. Clemens Pottery 
Co., 147 F. 2d 262, 268 (C.A. 6), which hold that the 
misconduct of employees “‘is not . . . to be imputed to 
other members in the absence of proof that identifies 
[them] as participating in such misconduct’? (M¢. 
Clemens, supra), are not apposite. No question of 
“‘identity’’ is involved in the instant case, as all of the 
strikers here have admittedly been ‘‘identified’’ or con- 
nected with the incidents in question. The simple ques- 
tion here is whether the strikers, by their presence at 
the site of the unruly mob demonstrations and illicit 
employment office picketing, make common cause with 
other strikers in contributing to, if not creating, the 
coercive and intimidatory effect. We submit that the 
Board properly found that they did and that the Com- 
pany was therefore justified in refusing reinstatement. 
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4. The contention that misconduct was seized upon as a pretext 
in order to discharge the most active Union adherents 

It is of course true that ‘“‘even though unprotected 
activity gives the employer the right to discharge for 
such conduct, it does not confer upon him the right to 
discharge an employee for an entirely different rea- 
son.’ N.L.R.B.v. Wallick & Schwalm, 198 F. 2d 477, 
484 (C.A. 3). The Union contends that Kohler’s dis- 
charge of the strikers was motivated solely by anti- 
Union animus and not by any strike misconduct, point- 
ing to the fact that the dischargees included the 13 
members of the Union’s executive board and other 
leading adherents. Clearly, ‘“‘the motive underlying 
the discharge was ... a question of fact’’ to be deter- 
mined by the Board (Red Star Express v. N.L.R.B., 
196 F. 2d 78, 79 (C.A. 2)), as it involved “‘matters pe- 
culiarly within the area confided to the Board and its 
function as fact-finder.’’? United Electrical, Radio & 
Machine Workers, Local 1113 v. N.L.R.B., 46 App. D.C. 
46, 223 F. 2d 338, 344. 

Substantial evidence amply supports the finding of 
the Trial Examiner and the Board that Kohler, al- 
though it had evidenced an anti-Union animus in much 
of its dealings with the Union, did not, however, predi- 
cate its selections for discharge on the basis of Union 
activity, but rather on the basis of strike misconduct. 
Thus, as the Trial Examiner found (J.A. 240) : 


...ina large proportion of cases the dischargees 
had attained no stature as “‘leaders”’ either before 
or after the affiliation, had shown no indication of 
militancy, and had engaged in no more than ordi- 
nary Union activities at any time. Indeed, until 
hoisted into the limelight by their discharges, they 
were ordinary run-of-mill members and without 
distinction either as to membership or participa- 
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tion in Union activities until their strike miscon- 
duct attracted [Kohler’s] attention. The record 
suggests no reason why an employer intent on 
stamping out militant unionism, would reach down 
and pick up such obscure figures Cf. N.L.R.B. v. 
McGahey, 233 F. 2d 406, 412 (C.A. 5). 


Understandably, the dischargees included some of the 
most active Union adherents as to whom the Company 
gathered the greater amount of evidence of misconduct 
for, as the Trial Examiner observed (J.A. 239), “‘that 
was an inevitable consequence of their participation in 
a greater number of strike incidents.” The dis- 
chargees likewise included the Union’s executive board 
members whom the Company was warranted in dis- 
charging because as the Trial Examiner further noted 
(J.A. 248), it was they ‘“‘who authorized, directed, and 
controlled the illegal conduct.” Cf. Hoover Co. v. 
N.L.R.B., 191 F. 2d 380, 390 (C.A. 6). Certainly, the 
fact that. some of the dischargees ‘‘were officials of the 
Union ... did not minimize [Kohler’s] right to refuse 
reinstatement.’”? Wilson & Co. v. N.L.R.B., 120 F. 2d 
913, 924 (C.A. 7). 


66 The Union also contended, as an additional basis for its pre- 
text argument, that in August 1954, Kohler furnished Detective 
Madson with photographs of 78 employees, including all members 
of the executive committee. The Union argued, accordingly, that 
these were the individuals whom Kohler decided to discharge and 
their photos were given to Madson only so that he could gather 
evidence to justify the discharge. Rejecting this argument, the 
Trial Examiner found no evidence of pretext, particularly since 
41 of the 90 ultimate dischargees were strikers whose photographs 
were not among the 79 delivered to Madson. The Examiner con- 
cluded that the photographs were given to Madson for the legiti- 
mate purpose of assisting in the investigation of violence and 
vandalism (J.A. 392-394). 
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5. The contention that Kohler’s unfair labor practices provoked 
the Union’s misconduct and therefore, that the strikers 
should not be barred from reinstatement 

The Union contends that it was Kohler’s unfair labor ~~ 
practices which provoked the misconduct and, there- 
fore, that it would be inequitable to bar their reinstate- 
ment, relying for its position on principles laid down 
in N.L.R.B. v. Thayer Co., 213 F. 2d 748, 755-757 (C.A. 
1), cert. den., 348 U.S. 883. In that case, the Court 
approved the Board’s finding that in general the con- 
duct of the strikers there was protected within the 
meaning of the Act. The Court added, however, that 
even if, as Thayer contended, the conduct was unpro- 
tected, this did not mean that the strikers were ipso 
facto not entitled to reinstatement. For where, as in 
Thayer, the unfair labor practices “provoked the in- 
dustrial disturbance”’ the Board ‘will balance’’ the 
unprotected employee conduct against the Company’s 
unfair labor practices (Id. at 755). Since, as the Court 
found, there were only a few “‘isolated incidents’ 
which were coercive and therefore in its opinion “un- 
protected,’’ the Court remanded the case to the Board 
to determine whether it would effectuate the policies 
of the Act to order reinstatement for the participants 
in these incidents. 

We submit, initially, that Thayer is inapplicable in 
the instant ease. For, as we have shown supra, pp. 
111-117, the strike of April 5 was economic in its in- 
ception and not a result of Kohler’s unfair labor prac- 
tices. The strikers’ mass picketing and other acts of 
misconduct here took place in April and May 1954, 
before the strike was converted into an unfair labor 
practice strike. Moreover, even if this Court should 
decide, contrary to the Board, that the strike at its 
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outset was caused by Kohler’s unfair labor practices, 
we submit that the extent of misconduct engaged in by 
the 77 dischargees was of such gravity, both in char- 
acter and scope, as to result in a forfeiture of their 
right to reinstatement, even in light of the equitable 
considerations of Thayer. See N.L.R.B. v. Marshall 
Car Wheel Co., 218 F. 2d 409, 413 (C.A. 5); ef. 
N.L.R.B. v. Wichita Television Corp., 277 F. 2d 579, 
585 (C.A. 10). In Thayer the Court noted that not 
only was the strike caused by the employer’s unfair 
labor practices but it was orderly and peaceful, the 
“employees who wished to continue working during 
the strike were able to do so,” the pickets ‘‘did not in- 
tend or seek to prevent employees from entering or 
leaving the plants,’’ and ‘‘except for isolated incidents 
_. . the nonstrikers were not restrained or coerced,” 
Id. at 756. None of these factors is here present. 
Finally, it is significant that the few incidents which 
the Court in Thayer found ‘‘coercive in nature’’ and 
therefore, ‘‘not activities protected under Section 7” 
involved home demonstrations almost identical to those 
here (see Thayer, supra at p. 757). On remand, the 
Board denied reinstatement to the participants in these 
incidents in view of the Court’s unequivocal finding 
that their conduct was coercive. 115 NLRB 1591, 
1592. As to the strikers who engaged in the mass and 
employment office picketing in the instant case, it is 
clear that they are entitled to no greater equitable con- 
sideration than that given to the home demonstrators 
in Thayer. For, ‘to justify such conduct because of 
the existence of a labor dispute or of an unfair labor 
practice would be to put a premium on resort to force 
instead of legal remedies and to subvert the principles 
of law and order which lie at the foundations of so- 
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ciety”? (emphasis added). Fansteel, supra at p. 253; 
Republic Steel Corp. v. N.L.R.B., 107 F. 2d 472, 479, 
modified on other grounds, 311 U.S. 7; Southern S.S. 
Co. v. N.L.R.B., 316 U.S. 31, 48. 

In the final analysis, whether reinstatement will ef- 
fectuate the purposes of the Act ‘‘is a nice question of 
the appropriateness of the remedy confided primarily 
to Board determination.”” Thayer, supra, 213 F. 2d 
at 755. It is for the Board to determine ‘‘whether the 
case is one requiring an affirmative order,’’ and if so, 
the choice of the particular affirmative relief to be 
ordered.”’ N.L.R.B. v. Pennsylvania Greyhound Lines, 
303 U.S. 261, 265. See also, Phelps Dodge Corp. v. 
N.L.R.B., 313 U.S. 177, 194; I.AM. v. N.D.R.B., 311 
U.S. 72, 82; N.L.R.B. v. Seven-Up Bottling Co., 344 
U.S. 344, 348-349. And the Board’s determination as 
to remedy ‘‘will be upheld if within its powers and not 
arbitrary and capricious,’’ N.L.2.B. v. Gluek Brewery 
Co., 144 F. 2d 847, 857 (C.A. 8); Virginia Electric & 
Power Co. v. N.L.BR.B., 319 U.S. 533, 543. 

We submit that under the circumstances of this case 
the Board’s determination that an affirmative order 
requiring Kohler to reinstate the strikers who miscon- 
ducted themselves is not arbitrary or capricious.” 


°7 The Union’s contention that whether or not Kohler properly 
discharged the strikers for misconduct, Kohler nonetheless violated 
Section 8(a)(5) by refusing to bargain over the discharges, is 
without merit. Admittedly, if the misconduct did not protect 
Kohler in effecting the discharges, Kohler’s refusal to bargain over 
them would constitute a violation of Section 8(a)(5) (supra, p. 
96, n. 55). We submit, however, that if an employer, as here, 
has the right to discharge strikers for serious misconduct, this 
right, as the Board noted (J.A. 210-211), is ‘‘absolute’’ and may 
not be qualified by superimposing upon it a duty to bargain prior 
to discharge. National Carbon Division, 100 NLRB 689, 695. The 
employer, of course. runs the ‘‘rsk of being wrong’’ and he acts 
at his peril (supra, p. 96, n. 55). Cf. N.L.R.B. v. Industrial 
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VL THE BOARD PROPERLY REJECTED KOHLER’S CONTENTION THAT THE 
INTERNATIONAL UNION WAS NOT IN COMPLIANCE WITH THE 
FILING REQUIREMENTS OF SECTION 9(h) OF THE ACT 


During most of the period here involved, Section 
9(h) of the Act required, as a condition precedent to 
the use of Board facilities by a labor organization, that 
there be on file with the Board a noncommunist affi- 
davit executed within the preceding 12 months by 
“each officer of such labor organization and the officers 
of any national or international labor organization of 
which it is an affiliate or constituent unit.’’ ® 

On September 12, 1956, before the hearings were 
formally closed, Kohler filed a motion with the Trial 
Examiner seeking dismissal of the complaint upon the 
ground that the International Union, UAW—of which 
Local 833 is a constituent unit—was not in compliance 
with Section 9(h) of the Act, because its International 
trustees were ‘‘officers’’ of that organization and had 


not filed the noncommunist affidavits required of ‘‘offi- 
cers’? by Section 9(h) of the Act. The Examiner, 
agreeing with Kohler’s position, dismissed the com- 
plaint (J.A. G. C. Ex. 1-JJJJJ). On review, the 
Board reversed, holding that factual issues such as who 
is an ‘‘officer” of the Union, are not directly litigable 


Cotton Mills, 208 F. 2d 87, 89-90 (C.A. 4), cert. den., 347 U.S. 
935 and Cusano v. N.L.R.B., 190 F. 2d 898, 902-903 (C.A. 3), 
holding that discharges under the mistaken although reasonable 
belief that the employee was guilty of misconduct, nevertheless 
constitute violations of Section 8(a)(3) and (1) if the employee 
in fact did not engage in misconduct. Where, however, the dis- 
charge is for ‘‘misconduct,’’ it would be inconsistent with the 
policies expressed in Fansteel, supra, to hold that the employer 
still violates the Act by refusing to bargain over such discharge. 


8 This provision was repealed on September 14, 1959, Labor- 
Management Reporting and Disclosure Act of 1959, 73 Stat. 519, 
Title II, Section 201(d). 
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in an unfair labor practice proceeding but are to be de- 
termined only in collateral administrative proceedings 
before the Board. The Board further concluded that 
even if the issue were litigable, the constitution of the 
International establishes that ‘‘the trustees are not 
officers of the Union’s International within the mean- 
ing of the Board’s constitutional test’’ (ibid.).” We 
submit that the Board’s conclusions are reasonable and 
proper. 

A. Whether or Not the International's Trustees Are Officers of 


the Union Involves a Factual Determination and Is There- 
fore Not Directly Litigable in a Complaint Proceeding 


The Supreme Court has twice ruled on the question 
of the litigability of compliance issues in unfair labor 
practice proceedings. In N.L.R.B. v. Highland Park 
Mfg. Co., 341 U.S. 322, the Court held that the ques- 
tion whether a parent federation, such as the CIO, 


was a ‘“‘national or international labor organization’”’ 
within the meaning of Section 9(h) involved only an 
“tissue of law’’ and as such was litigable in a complaint 
proceeding. In N.L.R.B. v. Coca Cola Bottling Co. of 
Louisville, 350 U.S. 264, the Court held that the mean- 
ing of the term ‘‘officer”’ as used in Section 9(h) like- 
wise involved a legal question and was litigable in a 


© Since the differences between the Board and the Examiner 
turn on ‘‘[c]onelusions, interpretations, law, and policy,’’ rather 
than upon findings of fact, the ‘‘significance’’ of which ‘‘depends 
largely on the importance of credibility in the particular case,’’ 
the Examiner’s contrary conclusions are not entitled to special 
weight. Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 494, 
496. See also, American Flint Glass Workers’ Union v. N.L.R.B., 
97 App. D.C. 244, 247-248, 280 F. 2d 212, 215-216; N.L.R.B. v. 
Thomason Plywood Corporation, 222 F. 2d 364, 365 (C.A. 4); 
N.L.R.B. v. Akin Products Co., 209 F, 2d 109, 110 (C.A. 5). 
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complaint proceeding. The Court emphasized that 
“Both Highland Park and this ease [Coca Cola] in- 
volve the scope of Section 9(h), the meaning to be 
derived from its language” and “‘neither case involves 
an inquiry into disputed facts.’’ 350 U.S. at 267-268. 
The Court then approved the Board’s “‘constitutional”’ 
test for determining who is an officer within the mean- 
ing of Section 9(h)—under which an officer means 
“any person occupying a position identified as an of- 
fice in the constitution of the labor organization.’’ The 
Court specifically rejected the so-called ‘functional 
test’ for determining the identity of an officer, which 
“would require those members of a union who are ef- 
fective instruments of its policies to file affidavits as 
‘officers,’ regardless of the fact that they do not fill 
the office designated by their organization’s constitu- 
tion.”” 350 U.S. at 268. 

Kohler, here, does not challenge the meaning of the 
term “‘officer’’ as used in the statute, a matter already 
resolved by the Supreme Court in Coca Cola. As 
the Board pointed out (J.A. G. C. Ex. 1-JJJJJ), 
Kohler merely raises a question ‘“‘whether under the 
Board’s constitutional test certain trustees of the 
Union’s international occupy ‘a position identified as 
an office.’ This is a factual issue and is not directly 
litigable, as the Board has already held in Desaulniers 
[115 NLRB 1025] and subsequent cases.”? For once 
the meaning of a statutory term has been determined, 
all that remains is to ascertain whether or not “raw 
facts . . . fall under [the] statutory term’’ which is 
“‘almost always . . . regarded as presenting ‘questions 
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of fact.’ ”? (N.L.R.B. v. Marcus Trucking Co., 286 F. 
2d 583, 590, 591 (C.A. 2)).” 

Whether or not a particular individual occupies the 
status of an officer under the constitution of a labor 
organization may in some instances involve substantial 
factual questions. Thus, where, as sometimes is the 
ease, the provision in the constitution regarding of- 
ficers is ambiguous, the ambiguity may have to be re- 
solved by extrinsic evidence. Cf. Compliance Status 
of Local 1150, U.E.W., 96 NLRB 1029; Compliance 
Status of Furniture Workers, etc., Local 576, 107 
NLRB 872. Furthermore, if the position, alleged to 
be an office, is omitted from the constitution, the 
Union’s motive in making the omission becomes the 
central issue, and evidence regarding motivation be- 
comes relevant. It is apparent that the resolution of 
such questions in the unfair labor practice proceeding 


7 Under the procedures established by the Board, factual ques- 
tions of compliance, as distinguished from legal questions, could 
be raised and litigated in separate collateral proceedings. In these 
proceedings the compliance status of the labor organization was 
determined not only for the particular case under consideration 
but for all pending cases in which the union was a party or an 
affiliate of a party. See e.g., Compliance Status of Local 1150, 
U.E.W., 96 NLRB 1029; Compliance Status of Plaster Tenders, 
etc. Local Union No. 802, etc., 111 NLRB 742. This procedure for 
determination of compliance questions on a ‘‘union-by-union”’ basis, 
instead of a ‘‘ease-by-case’”’ basis, operated to keep both the com- 
pliance proceeding and the proceeding on the merits within bounds 
and avoided undue delay. See N.L.R.B. v. Vulcan Furniture Corp., 
214 F, 2d 369, 371-872 (C.A. 5), cert. den., 348 U.S. 873; N.L.R.B. 
v. Sharples Chemicals, Inc., 209 F. 2d 645, 651 (C.A. 6). The 
Board’s collateral compliance determination has been found 
to be subject to court review. See N.L.R.B. v. Plant City Welding 
and Tank Co., 281 F. 2d 688, 275 F. 2d 859 (C.A. 5). Cf. Coca 
Cola Bottling Co. of Louisville, 108 NLRB 490, 492, aff’d 350 U.S. 
264. Kohler did not seek to litigate the compliance question in a 
separate collateral proceeding. 
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“‘would greatly hamper the administration of the Act” 
and “surely nothing of the sort was contemplated in 
the passage of the statute.” See, N.L.R.B. v. Greens- 
boro Coca Cola Bottling Co., 180 F. 2d 840, 845 (C.A. 
4). See also N.L.R.B. v. Vulcan Furniture Mfg. Corp., 
214 F. 2d 369, 371 (C.A. 5), cert. den., 348 U.S. 873. 
Cf. Farmer v. United Electrical, Radio & Machine 
Workers, 93 App. D.C. 178, 211 F. 2d 36, cert. den., 
347 U.S. 948. 

We respectfully submit that Goodman Mfg. Co. v. 
N.L.R.B., 234 F. 2d 775 (C.A. 7), upon which Kohler 
heavily relies, is erroneous and inconsistent with the 
holding of the Supreme Court’s decision in Coca Cola. 
In Goodman the Court construed the Coca Cola case 
as not foreclosing in the complaint proceeding litigat- 
ing the question whether certain trustees of the union 
there involved were “identified’’ as officers in the 
union’s constitution. The Court found that the con- 
stitutional provisions were ambiguous on this point 
and it then considered the constitutional provisions 
in the light of other circumstances, including the 
powers, functions and duties of the trustees, the 
Union’s treatment of the position in various portions 
of the constitution and elsewhere (including the Inter- 
national’s conventions), and the method by which the 
trustees were elected. As the Board stated, however, 
in Ekco Products Co., 117 NLRB 137, 140-141, “‘The 
Goodman decision continues to rely on criteria for de- 
termining who is an officer which the Supreme Court 
has said are not relevant. . .. To rely on the scope of 
an officer’s duties, as the Goodman decision does, is to 
substitute, under another name, the ‘functional’ test 
for determining who is an officer, for the ‘constitu- 
tional’ test, which the Supreme Court has said is a 
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‘reasonable’ if indeed not compelling construction of 
the statute.’ ’” 

For all of the foregoing reasons we submit that the 
Board properly concluded that the question of the 
Union’s compliance with Section 9(h) involved merely 
a factual determination, which was not litigable in the 
unfair labor practice proceeding. 


B. In Any Event, the Board Properly Found That the Interna- 
tional’s Trustees Are Not Officers of the Union 

At the outset it should be emphasized that there is 
no question here of any intent by the Union to evade 
or cireumvent Section 9(h) of the Act. As the Board 
pointed out (J.A. G. C. Ex. 1-JJJJJ), ‘‘There 
seems little doubt but that the UAW-AFL-CIO could 
and would have filed necessary affidavits by its trustees 
if the Board had considered such filing necessary.” 
For approximately 10 years, ever since the passage of 
the Taft-Hartley Act, the Board ‘‘in literally scores 
of cases involving the UAW-AFL-CIO and its locals”’ 
decided that the Union was in compliance without re- 
quiring the filing of noncommunist affidavits by the 
International’s trustees (#bid.). And when the Union, 
after receiving the ruling of the Trial Examiner, first 
learned that its compliance status was put in question, 
it soon thereafter forwarded to the Board affidavits 
by the three trustees who were incumbents on the 
date the complaint was issued, as well as affidavits by 
succeeding trustees to protect the Union’s position in 
future proceedings (7bid.). 


71 In any event, for the reasons indicated infra, p. 138, n. 72, even 
if the Court in Goodman properly held that the question of the 
union’s compliance was litigable, that case is distinguishable on 
the facts. 
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As to the constitution of the International which was 
in effect during the period here involved (J.A. Co. 
Ex. 1), only Articles 10 and 50 are directly involved. 
Section 1 of Article 10 is the only provision of the 
constitution which designates positions as offices. It 
is explicit and unambiguous in its designation of the 
elective officers of the International, stating: 


The elective offices of the International Union 
shall be one (1) International President, one (1) 
International Secretary-Treasurer, four (4) In- 
ternational Vice-Presidents, whose duties shall be 
to assist the International President, and such In- 
ternational Executive Board Members as the Con- 
vention may determine. 


Section 1 makes no reference to trustees, who are dealt 
with in Article 50, a self-contained article covering 
the establishment, terms of selection and tenure, and 
duties of the three-member International Board of 
Trustees. Nowhere in this article is there any designa- 
tion or description of the position of trustee as an 
office. 

While holding that the foregoing provisions, deal- 
ing with the position of ‘elective officers’? and trus- 
tees, reasonably support the conclusion that the latter 
are not ‘‘officers’’ under the Board’s constitutional 
test, the Board nevertheless recognized that certain 
‘secondary’ provisions in Article 10 “‘give some color 
to the claim that trustees are in fact ‘officers.’ ”’ (J.A. 
G. C. Ex. 1-JJJJJ). The Board found, however, that 
at most these provisions establish an ambiguity as to 
the status of the trustees which must be resolved in 
favor of the conclusion that they are not officers. 

Thus Section 3 of Article 10, after providing that 
the ‘‘term of office of all elective officers’’ shall be for 
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the period up to the next convention, continues with 
the separate sentence that the “‘term of office of the 
Trustees shall be as provided for in Article 50.’ How- 
ever, Article 50, the primary article which provides 
for the tenure of the trustees, refers only to ‘‘terms”’ 
and not to “‘term of office’? to describe the period of 
service of trustees. Article 50 (Section 4) further 
provides that a trustee ‘‘shall become eligible as a 
candidate for office in,’ not another office in, the Inter- 
national Union. And Sections 3 and 5 of Article 5 
describe the trustee as being elected to, and holding, a 
“‘nosition’’ rather than an “‘office.”’ Another secon- 
dary section, Section 4 of Article 10, provides that 
‘‘Candidates shall be elected to various offices by one 
roll-eall vote.’? On the other hand, the same section 
emphasizes the distinction between ‘‘officers’’ and 
“‘trustees,’’ by stating that ‘‘Nomination and election 
of all elective officers and Trustee shall take place in 
the regular order of business of the Convention.’’ Ac- 
tually, Section 3 of Article 50, the comprehensive arti- 
cle dealing with trustees, does not include the require- 
ment of a “‘roll-call vote,’’ although all the other elec- 
tive requirements of Section 4 of Article 10 are re- 
peated. 

Other provisions of the constitution reveal substan- 
tial differences in treatment of the ‘‘elective offices”’ 
and the trustees. Thus, Section 6 of Article 10 pro- 
vides that nominees for the ‘“‘elective offices,’’ unlike 
nominees for trustee positions, must be in continuous 
good standing in the Union for at least one year. Sec- 
tions 17 and 18 of Article 10 state that vacancies in the 
International offices shall be filled from the member- 
ship of the Executive Board by the vote of a majority 
of its members, and Executive Board vacancies by the 
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vote of the reconvened convention delegates from the 
appropriate region. In contrast, a vacancy on the 
Board of Trustees is filled by lottery from among the 
names of delegates attending the preceding convention 
(See. 4 of Art. 50). 

Furthermore, restrictions placed on the trustees by 
Article 50 emphasize the intent of the International to 
limit their functions and responsibilities. The trustees 
are not members of the policy making Executive 
Board. They are charged with the duty “‘of safe- 
guarding all funds and property of the International 
Union by causing the books and accounts of the Inter- 
national Secretary-Treasurer to be audited quarterly’’ 
(Art. 50, Sec.1). The trustees do not themselves audit 
the accounts, but only designate the certified public 
accountant to audit them and then convey the ac- 
countant’s report to the Executive Board with their 
recommendations. They are not permitted to devote 
more than 30 days out of any calendar quarter to their 
job, a limitation completely inconsistent with the ef- 
fective participation in or direction of the affairs of a 
vital and functioning organization usually associated 
with the concept of an officer (Art. 50, Sec. 2). The 
trustees are compensated at the salary scale of an In- 
ternational Representative, an appointive position, 
paying a maximum of $115 per week (Art. 11, See. 6, 
Art. 50, Sec. 2). In view of the 30-day-per-quarter 
limitation upon the time the trustees may devote to 
their duties, their maximum salary cannot exceed $2760 
per annum—far less than the $10,000 per annum re- 
ceived by the lowest paid elective officer (Art. 11). 

In view of the foregoing, we submit that the Board 
properly concluded (J.A. G. C. Ex. 1-JJJIJ) that 
although “‘there are secondary sources which, standing 
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alone, reveal an ambiguity as to whether trustees are 
‘officers’ ... it is clear . . . that the plain constitutional 
provision describing who are officers [Section 1 of 
Article 10] and the Union’s practical application of 
that term concurred in by the Board for a period of 
almost 10 years, outweigh any such equivocal phrase- 
ology, and should be decisive.” Accordingly, the 
Board’s conclusion that the trustees are not officers, 
subject to the filing requirements of Section 9(h), is 
reasonable and proper.” 


CONCLUSION 


It is respectfully submitted that the Board’s find- 
ings, conclusions, and order are valid and proper in all 
respects, and that a decree should issue enforcing the 
Board’s order in full. It is further submitted that the 


7 Goodman Mfg. Co. v. N.L.R.B., 227 F. 2d 465 and 234 F. 24 
775 (C.A. 7) in which the Court resolved ‘‘ambiguous’’ provisions 
relating to the status of ‘‘trustees’’ of another union under another 
constitution is distinguishable on the facts. Unlike here, in Good- 
man the section of the constitution which established and desig- 
nated the offices of the Union also established the position of Trus- 
tee. Subsequent sections of the same article provided the same 
election procedures and qualifications for the ‘‘General Officers 
and Trustees’’ and placed the trustees on a par with the General 
Executive Board, admittedly officers, in control of ‘‘all records of 
the convention in order that the business of the union shall func- 
tion in an orderly manner.’? Goodman, 234 F. 2d at 777-778. 
Furthermore, the Court found that the minutes of two conventions 
which were in the record disclosed that the union itself had re- 
garded the trustees as officers; and that the Board in resolving a 
similar constitutional provision of a local affiliated with the union 
in that case previously concluded that the trustees of the local were 
officers. 
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petitions for review filed by the Union and the Com- 
pany should be denied.” 


Stuart RoTHMan, 
General Counsel, 


Dominick L. Manott, 
Associate General Counsel, 


Marcer Matier-Prevost, 
Assistant General Counsel, 


SaMveEL M. SrnceEr, 
ALLAN I. MENDELSSOHN, 


Attorneys, 
National Labor Relations Board. 


May 1961. 


78 Kohler contends that it has already complied with certain por- 
tions of the Board’s order and that the order, therefore, should 
not be enforced in full. The law. is well settled, however, that 
compliance (and we do not concede that there has been compliance 
in this case) is no defense to the full enforcement of a Board or- 
der. N.L.R.B. v. Pennsylvania Greyhound Lines, Inc., 303 U.S. 
261, 271; N.L.R.B. v. Mexia Textile Mills, 339 U.S. 563, 567-568, 
and cases cited therein. 

Kohler finally contends that because of the Union’s misconduct, 
it was an abuse of the Board's discretion to entertain and pro- 
ceed upon the Union’s charges. The Supreme Court has held, 
however, that the Board has a large measure of discretion in 
evaluating a charging party’s misconduct. N.L.R.B. v. Indiana & 
Michigan Electric Co., 318 U.S. 9, 18-19; N.L.R.B. v. Donnelly 
Garment Co., 330 U.S. 219, 234-236. Accordingly, we submit, with- 
out move, that the Board has not abused its discretion in this case. 
See V.L.R.B. v. J. H. Rutter Rex Mfg. Co., 245 F. 2d 594, 596 (C.A. 
5); N.L.B.B. v. Fulton Bag & Cotton Mills, 180 F. 2d 68, 71 (C.A. 
10); N.L.B.B. v. Reed & Prince Mfg. Co., 205 F. 2d 181, 140 
(C.A. 1), cert. den., 346 U.S. 887; N.L.R.B. v. Remington Rand, 
Inc., 94 F. 2d 862, 872 (C.A. 2), cert. den., 304 U.S. 576. Further- 
more, the Board has concluded (see supra, pp. 15, 24-25) that 
during periods of violence, the Company was entitled to—as it did 
on three occasions—suspend meeting with the Union. 


140 


APPENDIX 


The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sees. 151, ef seg.) are as follows: 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities ex- 
cept to the extent that such right may be affected by an 
agreement requiring membership in a labor organiza- 
tion as a condition of employment as authorized in sec- 
tion 8(a) (3). 

Unrar Lapor Practices 


Sec. 8.(a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
section 7; 

* * * * * * * * * 

(3) by discrimination in regard to hire or 
tenure of employment or any term or condition of 
employment to encourage or discourage member- 
ship in any labor organization. . . 

* * * * * * * * * 

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9(a). 

* * * * * * * * * 


(d) For the purposes of this section, to bargain col- 
lectively is the performance of the mutual obligation 
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of the employer and the representative of the em- 
ployees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and the 
execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession. . . 
* * * * * * * * * * 


REPRESENTATIVES AND ELECTIONS 
See. 9, * * * 


(h) No investigation shall be made by the Board 
of any question affecting commerce concerning the 
representation of employees, raised by a labor organi- 
zation under subsection (¢) of this section, and no com- 
plaint shall be issued pursuant to a charge made by a 
labor organization under subsection (b) of section 10, 
unless there is on file with the Board an affidavit exe- 
cuted contemporaneously or within the preceding 
twelvemonth period by each officer of such labor or- 
ganization and the officers of any national or inter- 
national labor organization of which it is an affiliate or 
constituent unit that he is not a member of the Com- 
munist Party or affiliated with such party, and that he 
does not believe in, and is not a member of or supports 
any organization that believes in or teaches, the over- 
throw of the United States Government by force or by 
any illegal or unconstitutional methods. The provisions 
of section 35 A of the Criminal Code shall be applicable 
in respect to such affidavits. 


PREVENTION OF UNFAIR LABor PRACTICES 


See. 10(a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any 


142 


unfair labor practice (listed in section 8) affecting 
commerce. This power shall not be affected by any 
other means of adjustment or prevention that has been 
or may be established by agreement, law, or otherwise: 
+e & ’ 
* * * * * * * * * * 
(c) * * * If upon the preponderance of the testi- 
mony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is 
engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor 
practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this Act: * * * 


* * * * * * * * 


LIMITATIONS 


* * ca * * * * * 

See. 18. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board properly concluded that the strike 
| of April 5, 1954, was economic at its outset and was not 
initially caused by any unfair labor practice of Kohler 
Company. (Argument, Point I) 
| 9. Whether the Board properly concluded that Kohler’s 
March 1, 1955, discharge of each of 77 strikers because of 
his conduct during the strike was not unlawful. (Argu- 
ment, Points II and III)* 


© For clarity of presentation, the second “question presented” above 
has been divided into Points II and III of the Argument, constituting 
the two principal issues briefed before the Board on the question of the 
discharge of the 77 strikers. The Union is not briefing herein the issues 
reserved under points 3, 4 and 5 of Statement of the Issues filed in this 
Court on February 7, 1961 (J.A. 2). 


(i) 


INDEX 


Statement of Questions Presented 
Summary of Argument 

Argument 

I. The Board Erred in Ruling that Kohler 

Was Bargaining in Good Faith Prior to the 


A. 


The Board Viewed the Company’s Pre- 
Strike ‘‘Bargaining’’ Behavior in a Cap- 
sulized Form Isolated from Kohler’s 
Quarter-century of Contempt for the 
Principle of Collective Bargaining 


. The 1954 Pre-strike Bargaining Sessions 


C. 


Demonstrate that Kohler was ‘‘Bargain- 
ing’’ to Avoid Rather Than to Reach an 
Agreement 
Conclusion 


. In Sustaining the Discharge of 77 Strikers 
Who Engaged in ‘‘Misconduct’’ the Board 
Failed to Consider and Determine, as Re- 
quired by Section 10(c) of the Act, Whether 
Their Reinstatement Would Effectuate the 
Policies of the Act in the Light of Kohler’s 
Flagrant Violations of Law. 


A. 


B. 


Development of the Board’s Self- Deny- 
ing Position Regarding Reinstatements 
Under Section 10(c) of the Act 

The Board is Required to Determine, 
Pursuant to Section 10(c), Whether in 
the Light of all the Circumstances Pre- 
sented, the Policies of the Act Would 
be Effectuated by Reinstatement of 
Strikers Discharged for Misconduct... . 


. A Remand is Required for Board Find- 


ings on Whether, Under All the Cir- 
cumstances, Reinstatement of the Dis- 
chargees Would Effectuate the Policies 
of the Act 


—7093-8 


INDEX 


III. The Board Erred in Failing to Reinstate 
Strikers Who Were Mere Bystanders at 
Home or Employment Office Demonstra- 
tions 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,961 


LOCAL 833, UAW-AFL-CIO, INTERNATIONAL UNION, 
UNITED AUTOMOBILE, AIRCRAFT & AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA, Petitioner, 


vw. 


NATIONAL LABOR RELATIONS BOARD, Respondent, 
KOHLER COMPANY, Intervenor. 


No. 16,031 
NATIONAL LABOR RELATIONS BOARD, Petitioner, 
v. 
KOHLER COMPANY, Respondent. 


No. 16,182 


KOHLER COMPANY, A WISCONSIN CORPORATION, 
Petitioner, 
v. 
NATIONAL LABOR RELATIONS BOARD, Respondent. 


ON PETITIONS TO REVIEW AND ENFORCE AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


On August 26, 1960, following six years of proceedings 
before the National Labor Relations Board involving thou- 
sands of pages of testimony and exhibits and an awesome 
complex of issues and contentions, a unanimous National 
Labor Relations Board handed down its historic decision 
finding the Kohler Company of Kohler, Wisconsin, 
guilty of numerous, flagrant violations of its obligations 
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under the federal labor law. The Board reviewed the con- 
duct of the Company commencing in 1954 and found that, 
beginning in June of that year and continuing to the date 
of the Board’s decision, the Company refused to bargain 
in good faith with the chosen collective bargaining repre- 
sentative of its workers, Local 833 of the United Auto- 
mobile Workers. In addition, the Board found the Com- 
pany to have violated numerous other obligations and 
requirements of the federal labor law, principally during 
1954 and 1955, including such flagrant violations as illegal 
inducement of workers to abandon the strike, illegal sur- 
veillance of Union and striker activities, arbitrary refusal 
to furnish data necessary for bargaining, discriminatory 
denial of housing to workers on strike, discriminatory 
discharge of striking temporary workers, and unlawful 
unilateral wage increases intended to disparage and dis- 
count the collective bargaining representative of the 
Kohler workers. 

What emerges with indisputable clarity from the en- 
tire record and the findings of the Board, is the tragic 
spectacle of a powerful industrial concern which has never 
accepted the fundamental principles of our national labor 
law. From 1933 to 1951, Kohler deemed its interests best 
served by a ‘‘union”’ of Kohler workers created, financed 
and dominated by the Company. When the workers turned 
to the UAW in 1952, Kohler refused to accept an independ- 
ent collective bargaining representative ; instead it sought in 
every way to by-pass it and disparage its bargaining posi- 
tion, thus trying to break the independent organized strength 
of the Kohler workers. In this context, the findings of the 
Board that the Company unlawfully refused to bargain 
with the Union from June 1954 to the date of its decision 
are notable for their modesty and self-restraint. As the 
Board’s brief before this Court ably demonstrates, taken 
individually and collectively, there is most ample support 
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for the Board findings regarding the Company’s numerous 
unfair labor practice violations. Accordingly, in this brief 
we find it unnecessary to add any further authorities or 
arguments to these aspects of the pending litigation. 

We find no fault with the Board’s modesty and self- 
restraint in its handling of the Company’s unfair labor 
practices after the strike had commenced. But this ap- 
parent desire on the part of the Board to ‘‘lean over 
backwards’’ in its handling of one of the nation’s most 
notorious violators of the obligation of collective bargain- 
ing, led the Board astray in other important aspects of 
the case and caused it to withhold from the Union and 
its members the full measure of justice due them under 
the law. In what seems almost an effort to balance the 
scales between Company and Union, the Board found for 
the Company and against the Union in two vital aspects 
of the case and thus failed fully to redress the wrongs 
that Kohler has inflicted upon its workers and upon their 
collective bargaining representative. 

The first of these grievous deficiencies—the subject of a 
persuasive dissenting opinion by Board Member Jenkins 
—is the Board’s failure to hold the Company’s posture 
at the bargaining sessions prior to the commencement of 
the strike a mere pretense at bargaining. As we demon- 
strate in Point I of this brief (pp. 16 to 56, infra), the 
entire record before the Board permits of no other con- 
clusion than that in the period prior to the commencement 
of the strike, no less than in its twenty years of anti-union- 
ism which preceded this period and its six years of viola- 
tions following the strike, the Company wholly failed and 
refused to bargain in good faith. 

Equally erroneous, we submit, is the Board’s refusal to 
reinstate 77 discharged strikers among whom are included 
the entire leadership of the loca] Union. As we demonstrate 
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in Point II (pp. 56 to 76, infra), the Board’s refusal to 
reinstate these workers, to promote the salutary purposes 
of the Act, is the result of the erroneous surrender of its 
plenary remedial power under Section 10(c) of the Act. 
Finally, in Point III (pp. 76 to 86, infra), we demon- 
strate the Board’s plain error in refusing reinstatement 
to mere bystanders at unruly demonstrations under the 
principle of vicarious guilt which this Court rejected in 
its decision in V.L.R.B. v. BVD, 99 U.S. App. D. C. 64, 237 
F. 2d 545 (1956). 

In these significant respects, we believe the Board’s 
decision fails to do full justice under the prevailing cir- 
cumstances to the rights of the Kohler workers, and re- 
quires a remand to the Board for amended findings and 
further consideration, conclusions of law and relief. We 
urge the most careful review of these points so that 
Kohler shall not obtain any gratuitous benefit from its 


violations of the federal labor law and to assure by the 
award of all appropriate relief against the Company’s 
demonstrated wrongdoing that no employer with similar 
predispositions will be encouraged to emulate the Kohler . 
example in its dealings with the chosen bargaining repre- 
sentative of its employees. 


SUMMARY OF ARGUMENT 
I 


The Board should have ruled that Kohler was not bar- 
gaining in good faith prior to the commencement of the 
strike on April 5, 1954, and that the strike was an unfair 
labor practice strike from. its inception rather than just 
from June 1, 1954. In light of the unremitting disrespect 
of the Company for its collective bargaining obligations 
over the last twenty-five years, the only permissible con- 
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clusion to be deduced from the Company’s blind intransi- 
gence at the ‘‘negotiations’’ leading up to the April 5th 
strike is that Kohler was not bargaining in a good faith 
attempt to reach an agreement with the Union. Twenty 
years of company-dominated unionism preceding 1953 and 
six years of Board-adjudicated refusal to bargain after 
June 1, 1954, place upon the Company a heavy burden to 
demonstrate that there was an island of good-faith bargain- 
ing, just prior to the April 1954 strike, in this current of 
anti-unionism. Far from meeting that burden, the evi- 
dence concerning the pre-strike bargaining ‘‘negotiations”’ 
themselves, shows that the Company studiously avoided 
making any offer likely to bring about a settlement of 
the issues and sat at the table with the firm resolve of 
avoiding rather than reaching an agreement. 


A 


The Board viewed the Company’s pre-strike “‘bargain- 
ing’’ behavior in a capsulized form isolated from Kohler’s 
quarter-century of contempt for the principle of collective 
bargaining. Perhaps the most striking feature of this 
entire controversy is the length and strength of Kohler’s 
commitment to fight independent trade unionism without 
the slightest scruple about transgressing the limits which 
the law sets on means of combat between management and 
labor. In 1933, faced with the threat of organization by 
the American Federation of Labor, Kohler built its own 
company-dominated union. The following year, 1934, 
when the AFL went on strike at Kohler, the Company 
repulsed the AFL’s efforts with a bloody ferocity which 
Lyman Conger, Kohler’s labor spokesman, was later to 
boast of as having “‘resulted in twenty years of labor 
peace”’ (J.A. 193). When the UAW, in the early 1950s, 
sought to end the twenty years of company unionism, 
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Kohler’s anti-UAW attitudes and illegal activities resulted 
in Board and judicial decisions adjudicating the Com- 
pany’s hostility toward the UAW. Kohler Co., 108 NLRB 
207 (1954) ; N.L.R.B. v. Kohler Co., 220 F. 243 (C.A. 7, 1955). 
When, in 1953, after fifteen months of negotiations, Kohler 
grudgingly concluded a minimal one-year contract with the 
UAW, the Company no sooner made the agreement than 
it set out to render even its modest concessions illusory 
by various types of dilatory and anti-labor conduct. Before 
and after 1953, President Kohler repeatedly articulated 
his animosity towards the UAW. The Company’s disdain 
for unions and its indifference to its statutory obligation 
to bargain with the certified union of its employees’ own 
choosing were clearly manifested in the 1954 pre-strike 
negotiating sessions; while Conger punctuated these ses- 
sions with his ‘usual phrase of he didn’t see any point 
in wasting any more time”’ (J.A. 1083-1084) and went into 
irrelevancies and ‘‘violent attacks against the UAW gen- 
erally’’ (J.A. 952), the Company equipped its plant with 
a small arsenal in preparation for the strike. Kohler’s 
anti-union animus, its illegal aggressions against unions 
and union members, and its gross bad taste in the conduct 
of ‘‘negotiations’’, all correlate very closely with Kohler’s 
unblemished record of non-cooperation with any public 
officials who called on Kohler to try to reach an agreement 
with the Union or who sought to conciliate, mediate, 
or arbitrate the strike. Finally, it cannot be put aside 
in the evaluation of the Company’s so-called ‘‘bargain- 
ing’’ in the pre-strike period that shortly after the last 
pre-strike bargaining session of April 3, 1954, wherein the 
Board deemed the Company to have been bargaining in 
good faith, the Company on June 1, 1954 illegally com- 
menced its long refusal to bargain with the Union and 
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continued this illegal course of conduct to the date of the 
Board’s decision. 

This record of twenty-five years of Kohler anti-unionism 
—a record second to none in the annals of the Labor Rela- 
tions Board—was swept aside by the Board when it seized 
upon the isolated (and highly equivocal) conduct of the 
Company during the one concluded negotiation in 1953. 
The Board stressed that ‘‘the Union characterized the 1953 
agreement a ‘good’ one and ‘one we accept with pride’ ’’ 
(J.-A. 14). But, as the Board’s attorneys recognize in 
an almost identical context (Brief, p. 84, n. 48), the Com- 
pany’s behavior cannot be judged by the Union’s boastful 
statements intended to bolster the morale of its own ad- 
herents. Nowhere does the Board, nor could it, explain 
why a single questionable bit of bargaining in 1953 was 
more important in weighing the conduct of the Company 
in 1954 than the twenty-five-year record of anti-unionism 


which surrounded both 1953 and the early months of 1954. 
But, if the Board could conceivably have considered the 
temporary and equivocal experience of 1953 more im- 
portant than the entire twenty-five-year record, still Koh- 
ler’s single 1953 completed negotiation was hardly suffi- 
cient to support the Board’s conclusion as against ‘the 
evidence of the pre-strike bargaining in 1954 itself. 


B 


The 1954 pre-strike bargaining sessions demonstrate that 
Kohler was ‘‘bargaining’’ to avoid rather than to reach 
an agreement. Neither in form nor in substance did Kohler 
bargain in good faith in the months leading up to the April 
5th strike. 

The Board’s brief emphasizes Kohler’s readiness, as of 
mid-January, 1954, to commence negotiations and its faith- 
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ful attendance at those negotiations (p. 113). The Board 
seemed to feel that the Company was somehow going 
through the forms of negotiation and that this was suffi- 
cient to save it from a finding of unfair labor practices. 
But the Company’s adherence even to the forms of nego- 
tiation was not nearly as unsullied as the Board seemed 
to think. Thus, for example, Conger spent a substantial 
part of his time at the bargaining table in expressions of 
futility or anti-union vituperation. Conger refused to ex- 
tend for even a month—to facilitate the bargaining process 
—the same contract he was willing to extend for a year. 
He rejected the Wisconsin Employment Relations Board’s 
major effort in early May, 1954, to get the parties back 
to the bargaining table with a shallow pretext obviously 
intended to suspend budding negotiations. And he refused 
to furnish the Union available information requested and 
necessary for bargaining. 

Kohler’s alleged fidelity even to the forms of negotia- 
tion is thus subject to the most serious question. When we 
turn to the substance of negotiations, no slightest intima- 
tion of the Company’s desire to reach agreement any- 
where appears. Kohler, at the outset of the negotiations 
and throughout the entire pre-strike period, rejected every 
significant Union proposal. During this entire pre-strike 
period, Kohler did not deviate in a single significant re- 
spect from its threshold position on any of the basic issues. 

Actually, all that Kohler ever offered the Union in the 
pre-strike period were two obviously unacceptable alter- 
natives. On the one hand, Kohler offered the Union a year’s 
renewal of the old contract with no wage or other improve- 
ments whatever. As an alternative, Kohler offered the 
Union a munificent wage raise of 3 cents an hour—but if and 
only if the Union was willing to gut the arbitration clause in 
the existing contract and thus make itself a ‘“‘weaker organi- 
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zation’’ (J.A. 700-701). Having placed on the table these 
two patently unacceptable proposals—one merely stultify- 
ing, one flatly regressive—Kohler sat back, club and tear 
gas in hand, to await the strike in which it hoped, for the 
second time in twenty years, to crush an independent union 
and win another twenty years of labor peace. And if more 
could possibly be needed to show Kohler’s bad faith in 
these negotiations, it lies in the fact that the three pennies 
which Conger ‘‘offered’’ the Union as the quid for the quo 
of foregoing arbitration suddenly became three pennies 
which Conger benevolently and unconditionally dispensed to 
Kohler employees—without consulting or even notifying the 
Union. Not only was this unilateral 3-cent increase a clear 
violation of law, but it was the final proof of the insincerity 
of the ‘‘offer’’ of three-cents-conditioned-on-selling-out- 
arbitration which was Conger’s adamant posture as he 
hoped to avoid reaching any agreement with the Union. 


Cc 


The inescapable factual conclusion which emerges from 
a consideration of the whole record is that Kohler was not 
at any time im the pre-strike negotiations bargaining with 
the Union in good faith. Twenty years of company-domi- 
nated unionism preceding 1953 and six years of Board- 
adjudicated refusal to bargain from June 1954 on, place 
upon the Company a heavy burden to demonstrate that there 
was an island of good faith bargaining in this current of 
anti-unionism. Far from meeting that burden, the evidence 
concerning the pre-strike bargaining negotiations them- 
selves shows that the Company studiously avoided making 
any offer likely to bring about a settlement of the issues 
and sat at the table with the firm resolve of avoiding rather 
than reaching an agreement. Whether the Court directs 
its attention at the broad period or the narrow one, the rec- 
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ord as a whole leaves no doubt, as Member Jenkins con- 
cluded in his dissenting opinion below, that Kohler ‘‘never 
intended to accept the principle of collective bargaining 
as that term has been legislatively defined and judicially 
determined”’ (J.A. 84). 

aa 


In sustaining the discharge of 77 strikers who engaged 
in “‘misconduct’’, the Board failed to consider and deter- 
mine, as required by Section 10(c) of the Act, whether 
their reinstatement would effectuate the policies of the 
Act in the light of Kohler’s flagrant violations of law. 
What the Board should have done under Section 10(c) 
was to weigh the misconduct of the strikers against the 
Company’s violations of the Act. The Board having failed 
to undertake this ‘‘weighing’’ process, and having failed 
to make findings on the question of effectuating the policies 
of the Act under Section 10(c), the portion of the Board’s 
order regarding reinstatement of the dischargees must be 
remanded for further necessary findings and conclusions 
under Section 10(c) of the Act. 

The Trial Examiner and the Board held that there were 
only two questions to determine with respect to the status 
of the discharged strikers—whether they had engaged in 
misconduct and whether Kohler discharged them for that 
misconduct. Having found that the 77 strikers did engage 
in, and were discharged for, misconduct, the Board con- 
sidered its task completed and refused to carry out its 
express duties under Section 10(c) and the First Circuit 
decision in Thayer Co. v. N.L.R.B., 213 F. 2d 748 (C.A. 1, 
1954), cert. den., 348 U.S. 883. 


iH 


A 


In its early decisions under the National Labor Rela- 
tions Act, the Board did not hesitate to order reinstate- 
ment of strikers discharged for misconduct where, in the 
light of serious employer unfair labor practices, reinstate- 
ment was found to effectuate the policies of the Act. 
However, misinterpreting N.L.R.B. v. Fansteel, 306 U.S. 
240, which had only denied the Board the discretion to 
reinstate workers guilty of misconduct during a strike 
wholly illegal from. its inception, the Board increasingly 
refused to examine whether reinstatement would effectuate 
the policies of the Act in any situation where unfair labor 
practice strikers were guilty of misconduct. In 1954, the 
Board’s self-denying construction of Section 10(¢) by an 
indiscriminate extension of the Fansteel restriction to all 
striker misconduct situations, was rejected by the First 
Circuit in the landmark Thayer decision. The Court made 
abundantly clear in Thayer that the Board’s 10(c) duty 
was not satisfied simply by finding misconduct to have 
been the grounds for discharge; on the contrary, the Court 
left no doubt that the Board must ‘‘balance the severity 
of the employer’s unfair labor practice which provoked 
the industrial disturbance against whatever employee mis- 
conduct may have oceurred in the course of the strike.’’ 
Despite this definitive opinion, the Board majority in the 
Thayer case and in subsequent cases, has adhered to its 
refusal to weigh employer and striker misconduct against 
each other to resolve the Section 10(c) reinstatement issue. 


B 


The Board is required to determine pursuant to Section 
10(c), whether in the light of all the circumstances pre- 
sented, the policies of the Act would be effectuated by 
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reinstatement of strikers discharged for misconduct. Not 
only is the careful and well-reasoned Thayer ruling highly 
persuasive on this issue, but the Board’s position to the 
contrary overlooks the plain language of Section 10(c). 
The Union’s position in this regard is further buttressed 
not only by the commentators on the subject (see pp. 65 
to 66, infra), but also by the brief for the National Labor 
Relations Board submitted to the Supreme Court by So- 
licitor General Sobeloff in opposition to certiorari in the 
Thayer case. Thus, the plain language of Section 10(c), 
the persuasive First Circuit decision in Thayer, the analyses 
by the various commentators, and the binding representa- 
tions made by Solicitor General Sobeloff, all demonstrate 
that when the Board finds an employer guilty of unfair 
labor practices, its inquiry with respect to the reinstate- 
ment of strikers discharged for misconduct necessarily 
involves more than the mere determination that they en- 
gaged in misconduct which occasioned their discharge, and 
requires a balancing of the misconduct on the two sides. 


Cc 


A remand is required for Board findings on whether, 
under all the circumstances, reinstatement of the dis- 
chargees would effectuate the policies of the Act. Almost 
all the strikers were discharged by the Company for mis- 
conduct occurring in whole or in part after the June 1954 
conversion of the strike into an unfair labor practice 
strike. Thus the fact that the strike may not have com- 
menced as an unfair labor practice strike but was only 
converted into such a strike in June of 1954 does not 
preclude the Board from exercising its Section 10(c) re- 
instatement powers with respect to the dischargees. Under 
Section 10(c), the Board’s authority is unqualified to order 
reinstatement of employees to effectuate the policies of 
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the Act once it has determined that ‘‘any person named 
in the complaint has engaged in, or is engaging in any 
such unfair labor practice.”?, The Board is clearly em- 
powered to order the reinstatement of any employee dis- 
charged in whole or in part for misconduct after the Com- 
pany’s violations converted the strike to an unfair labor 
practice strike. If, as here, the Company’s violations pre- 
ceded part or all of the misconduct which the Company 
made the basis for its discharge, the Board is obligated 
to determine whether reinstatement will effectuate the 
policies of the Act. And this, of course, is all separate 
and apart from the argument above (Point I) that the 
strike was an unfair labor practice strike from its inception. 

Nor can this Court initially resolve the reinstatement 
question with respect to individual dischargees until the 
Board itself exercises its primary jurisdiction thereon. 
The suggestion (Board brief, p. 127) that the Board would 
have reached the same result even if it had engaged in the 
“‘weighing’’ process required by Thayer, is legally and 
factually untenable. The Board cannot defend its order 
before this Court upon different grounds than those which 
the Board enunciated as the premise of its action and 
cannot sustain the denial of relief without necessary find- 
ings on a material statutory issue. Furthermore, the 
Board’s failure to make any 10(c) findings regarding re- 
instatement is a clear violation of the Administrative Pro- 
cedure Act. Finally, the equities here are so much more 
clearly with the strikers than they were in Thayer that 
the Board’s action on remand in Thayer could not con- 
ceivably preclude its action in favor of the strikers in this 
case. Until the Board has undertaken its weighing func- 
tion and made the necessary findings, it is impossible to 
say whether some or all of the 77 Kohler dischargees who 
engaged in different types of misconduct on different oc- 
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casions would be ordered reinstated to effectuate the poli- 
cies of the Act. 


mm 


The Board erred in failing to reinstate 12 strikers who 
were discharged for the ‘“‘misconduct’’ of being present at 
home or employment office demonstrations. The appro- 
priate disposition of their case is an order from this Court 
requiring their reinstatement at once and without the Board 
“weighing’’ process required for the remainder of the dis- 
chargees (Point II). 

The refusal of the Board to reinstate strikers on the 
sole ground that they were present at the scene of unruly 
demonstrations in front of the homes of nonstrikers or in 
front of the Kohler employment office is patent error. 
Wherever it was established that a dischargee had pushed, 
shoved or otherwise mistreated a non-striker at a home or 
employment office demonstration, the Trial Examiner ruled 
that there were valid grounds for his discharge, but he held 
that no such grounds existed where the evidence showed 
only that the dischargee was present at the scene of a 
demonstration. A bare three-to-two majority of the Board 
overruled the Tria] Examiner, holding that Kohler had 
valid grounds for discharging all strikers identified as 
present at home or employment office demonstrations. 
Clearly the Board erred in holding mere bystanders at 
these demonstrations responsible for the actions of the 
demonstrators or the effects thereof. The bystanders 
did not cause or join in the misconduct and they cannot be 
held responsible for it as a matter of fact. 

Moreover, under the controlling authorities, a striker 
merely a bystander at the scene of a demonstration is not 
responsible for the actions of other strikers and cannot 
be discharged on that account. This Court’s decision in 
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N.L.R.B.v. BVD,99 U.S. App. D.C. 64, 237 F. 2d 545 (1956), 
is conclusive on this point. And, as the Sixth Circuit also 
said, ‘‘unauthorized acts of violence on the part of individual 
strikers are not chargeable to other union members in the 
absence of proof that identifies them as participating in 
such violence.’”’? N.L.R.B. v. Deena Artware, Inc., 198 F. 2a 
645 (C.A. 6, 1952), cert. den., 345 U.S. 906. The Board’s 
theory of vicarious guilt is directly contrary to these and 
other applicable authorities (see pp. 80 to 83, infra). 
Finally, the Board’s decision on the bystanders gives 
controlling significance to a factor which the Company it- 
self has wholly discounted. Both President Kohler and 
Lyman Conger made clear that they did not believe mere 
presence at the home or employment office demonstrations 
to be sufficient grounds for discharge. In short, whereas 
President Kohler testified that by the presence of strikers 
and their participation, through peaceful persuasion, at 
employment office demonstrations, ‘‘nothing had been vio- 
lated, they were perfectly within their rights’’ (J.A. 16912), 
the Board majority’s reversal of the Trial Examiner on 
this question has transmuted this same conduct into con- 
clusive grounds for sustaining the discharge of Kohler 
strikers. This grotesque result demonstrates the inade- 
quate consideration and care which the Board gave to the 
question of the reinstatement of the 77 discharged strikers, 
including the entire leadership of the Union at Kohler. 
Whether by direct action of this Court or more careful 
reconsideration by the Board itself, it is clear that the 
matter of the reinstatement of the dischargees cannot be 
left in its present posture. Affirmance of this aspect of 
the Board’s determination would do violence to accepted 
principles of law and cause manifest injustice to 
Kohler employees arbitrarily deprived of their livelihood. 


ARGUMENT 


I 


The Board Erred in Ruling That Kohler Was Bargaining 
in Good Faith Prior to the Strike 


Contrary to the contentions of the General Counsel and 
the Union, the Board held—Member Jenkins dissenting— 
that prior to the commencement of the strike in April of 
1954, Kohler was not refusing to bargain in good faith 
with the Union. If the Union is right in its view that 
from the onset of the 1954 negotiations Kohler was at 
no time bargaining in good faith, it follows that the strike 
which began on April 5, 1954, was an unfair labor practice 
strike from its inception. And this would mean, as Mem- 
ber Jenkins pointed out in his dissent, that the Board 
should ‘‘extend to all the strikers, the benefit of our rein- 
statement remedy’’ (J.A. 116). But under the Board’s 
erroneous conclusion that the strike did not become an 
unfair labor practice until June 1, 1954, the remedy of rein- 
statement becomes available only to those strikers replaced 
thereafter.” 


1In its brief filed in this Court (p. 14, n. 11), the Board suggests that 
there is no functional difference between its conclusion and that 
urged by Member Jenkins in dissent, the Board assuming that “apparently 
no new employees were hired” between April 5 and June 1, and that there- 
fore no strikers had been replaced prior to June 1. Suffice it to say that 
that assumption is not one which has been litigated, and hence is not one 
the validity of which can be assumed on the recotd before this 
Court. For all that the-Board has had occasion to inquire into and deter- 
mine, Kohler may, in the period between April 5 and June 1, 1954, have 
hired numerous replacements, instructing them to report for work upon 
the cessation of mass picketing. The record as to these matters must be 
made at the enforcement phase of this proceeding; meanwhile the Union is 
entitled, upon a showing that this was an unfair labor practice strike at 
its inception, to the order it sought before the Board for the reinstatement 
of all strikers replaced since commencement of the strike. 
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The question whether Kohler’s failure to bargain in good 

faith commenced prior to the strike is also important in 
another vital respect. The Board has held that Kohler’s 
unilateral 3-cent wage increase of June 1, 1954, converted 
into an unfair labor practice strike what the Board deems 
to have been an economic strike at its inception. The Union 
concurs in the conclusion that the wage increase was un- — 
lawful, and fully agrees with the Board’s view of the lethal 
impact of that increase on the bargaining process. But 
Kohler is here attacking both the Board’s finding that the 
3-cent increase was unlawful and the concomitant finding 
that the increase prejudiced the bargaining. Therefore, our 
contention that the record fully demonstrates Kohler’s fail- 
‘ure to bargain in good faith antecedent to the strike, serves 
as a corrective to Kohler’s effort to avoid the force of the 
Board’s findings of unlawful Kohler conduct on and after 
June 1, 1954? 

We turn now to a consideration of that portion of the 
Board’s brief (pp. 111-117) in which the Board seeks to 
justify its conclusion that the strike did not become an 
unfair labor practice strike until June 1, 1954. We demon- 
strate first the Roard’s error|in viewing the Company’ ae 4 
behavior at the — bargaining sessions in a cap- Re - 

rom the entire context of Kohler’s 

of ccoaitem t for the obligation of collec- 
ixa_bargaining (Point A,_pp. 18 to 22, infra). We—_ 

demonstrate second that the actual evidence concerning 

the pre-strike bargaining negotiations amply confirms 

that Kohler was bargaining to avoid rather than to reach 


2If the strike was an unfair labor practice strike from its inception, 
this would also accentuate the weakness of the Board’s conclusion that 
Kohler was justified in discharging certain employees for alleged mis- 
conduct, since Board assessment of the misconduct: might be affected by 
the circumstance that it occurred after, rather than prior to, the Com- 
pany’s violation. See pp. 69 to 71, infra. 
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an agreement with the Union (Point B, pp. 32 to 47, 
infra). In the concluding section (Point C, pp. 47 to 
55, infra), we demonstrate that, in the light of the un- 
remitting disrespect of the Company for its collective bar- 
gaining obligation over the last twenty-five years, the only 
permissible conclusion to be deduced from the Company’s 
blind intransigence at the pre-strike negotiations is that 
Kohler was not bargaining in a good-faith attempt to reach 
an agreement with the chosen collective bargaining repre- 
sentative of its workers. 


A. The Board Viewed the Company’s Pre-Strike ‘‘Bar- 
gaining’’ Behavior in a Capsulized Form Isolated 
from Kohler’s Quarter-century of Contempt for the 
Principle of Collective Bargaining. 


Perhaps the most striking feature of this entire contro- 
versy is the length and the strength of Kohler’s commit- 
ment to fight independent trade unionism, without the 
slightest scruple about transgressing the limits which the 
law sets on means of combat between management and 
labor. As appears more fully below, and taking into ac- 
count only those transgressions whi een 


adjudicated: (1) Kohler, in 1933, violate abor pro- 
vis i estab- 


lishing a.company union which served the Company well 
until the 1950s; (2) in 1952, Kohler breached the National 
Labor Relations Act in Its Utthmatetylosing fight to keep 
its employees from selecting their own independent bar- 
gaining representative, the United Automobile Workers; 
(3) in early 2994, durmg the conrse-of- the-pre-sizike nego- 
tiations, Kohler—as the Board has found in this very pro- 
ceeding—was guilty of three more transgressions of the 
ard and refusal to furnish i ormation crucial to the griev- 


—"— a 
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ance process; (4) from June 1, 1954, forward, Kohler 
has, as the Board found, been in flagrant breach of its stat- 
utory obligation to bargain; (5) commencing in June, 1954, 


as the Board also found, Kohler-hes-committed-a—host_of 


other violations: ; discriminatory 
evietions; espionage and surveillance, ete. Surely a com- > 
pany so seasoned in contempt for its employees’ rights has 
a heavy burden to bear in showing that, following twenty 
years of company-unionism and immediately preceding 
six years of adjudicated refusal to bargain, it temporarily 
changed its spots and was honestly seeking an agreement 
with an independent bargaining representative it had long 
sought to repel and which it soon after sought to destroy. 
We submit that Kohler has not even come close to satisfying 
that burden and that the only defensible evaluation of the 
Company’s conduct is that contained in the persuasive dis- 
senting opinion of Member Jenkins. 

Neither the Board’s brief here nor the Board’s decision 
gives any clear indication as to just how this heavy burden 
of proving temporary good faith was met by Kohler. The 
Board’s decision acknowledged that there was evidence in 
the record from which it could be inferred “that the Re- 
spondent was opposed to bargaining with any but a domi- 
nated Union, and was particularly opposed to bargaining 
with the Charging Party” (J.A. 13). But the Board then 
proceeded to reject that inference, announcing that it was 
“‘persuaded that such evidence is amply refuted by the 
undisputed facts concerning the negotiations and the re- 
sults of the collective bargaining during 1952 and 1953”’ 
(J.A. 13) (emphasis supplied). 

By contrast, the brief filed for the Board in this Court 
makes no pretense that there were ‘undisputed facts’’ suf- 
ficient to meet the burden of showing temporary good faith 
bargaining. The Board brief (p. 112) merely declares, 
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“‘With respect to the history of Kohler’s labor relations, 
the Board recognized, as the Union contended, that the 
Company was for a long time ‘opposed to bargaining with 
any but a dominated Union and was particularly opposed 
to bargaining with the Charging Party’ (J.A. 13, 136). The 
Board found, however, that such historical evidence did 
not establish that Kohler was bargaining in bad faith 
during the pre-strike period (J.A. 12-15, 137-139).’’? The 
Board’s failure even to assert in this Court the existence 
of ‘undisputed facts’? demonstrating that the Company 
was bargaining in good faith prior to the strike is eloquent 
attestation to the indefensibility of the Board’s finding 
in this respect. 

To be precise, the only fact which the Board could 


or did utilize to support its conclusion was the single 


completed labor negotiation in Kohler’s history. It is of 


ene 


course true Ohler entered into one contract with 


Local 833 of the UAW, and, indeed, that it lived under that 
contract, albeit fitfully and resentfully, for one year—from 
1953 to 1954—until it was able to cast aside further con- 
tractual obligations to its employees. And it is even true, 
as the Board stressed, that ‘‘the Union characterized the 
1953 agreement a ‘good’ one, and ‘one we accept with 
pride’ ” (J.A. 14). But these pro forma characterizations 
—examples of what is known in common parlance as mak- 
ing the best of a bad bargain—are wholly without evi- 
dentiary value. What the Board in its brief says of com- 
parable statements during June of 1954 is entirely appli- 
cable here: ‘Contrary to the Company’s contention, it is 
immaterial that Union representatives in reports to the 
membership characterized the June negotiation in some- 
what exuberant terms. These characterizations indicate no 
more than that the Union wished—and indeed was obliged 
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—to maintain the morale of its membership by holding out 
some hope of settlement’’ (p. 84, n. 48). As the Board 
attorneys thus recognize, the Company’s behavior cannot 
be judged by the Union’s public statements to bolster the 
morale of its own adherents. 

The melancholy details of the 1953 contractual relation- 
ship need not be rehashed here. Suffice it to say that, even 


standing alone, the fact that Kohler was able, after 15 
months of negotiation, to agree upon a grudging one-year 
contract is of minimal significance and can under no cir. 
cumstances be made dispositive as to Kohler’s 1032-C0m— 
duct. But the fact is, of course, that the 1953 contract 
does not stand alone. Balanced against this record’s im- 
pressive documentation of Kohler’s active hostility toward 
trade unions in general and the UAW in particular, before, 
after and even during 1953, the evidence relied on by the 
Board bearing on ‘‘the negotiations and the results of the 
collective bargaining during 1952 and 1953”’ pales into utter 
insignificance. Itemized below are the highlights of 
the evidence which should have compelled the Board to 
acquiesce in, rather than reject, the conclusion ‘‘that the 
Respondent was opposed to bargaining with any but a 
dominated Union, and was particularly opposed to bargain- 
ing with the Charging Party”? (J.A. 13): 


1. In 1933, faced with the threat of organization by the 
American Federation of Labor, Kohler built its own “‘un- 
ion’’—the late, unlamented Kohler Workers’ Association. 
Lyman Conger, who for so many years has been Kohler’s 
principal philosopher and spokesman in labor relations 
matters, participated in launching KWA (J.A. 3468-3470, 
3874-3876). The circumstances of the founding of KWA 
were carefully sifted by the pre-Wagner Act National 
Labor Relations Board, with a view to determining 
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Kohler’s compliance with the guarantees of uncoerced 
organization and bargaining embodied in the National In- 
dustrial Recovery Act: 


“Thus it is clear that the company participated 
in forming and engaged actively in promoting the 
new organization, that the workers had no oppor- 
tunity of expressing an unfettered choice as to whether 
or not they wished to belong to it, and that the company 
not only indicated its favorable attitude toward the 
organization but stood ready to finance its existence. 
Under such circumstances, the organization could not 
have that independence which is essential to a true 
collective bargaining agency, and the sudden and ex- 
tensive promotion of the plan at a time when an out- 
side union was just being formed can only be con- 
sidered as a deliberate design to influence the alle- 
giance of the employees and to interfere with their 


free and unhampered self-organization which Section 
7(a) guarantees.’? The Kohler Company, 1 Decisions 
of the National Labor Relations Board, 72, 75 (1934). 


2. The following year, 1934, the AFL went on strike at 
Kohler. Kohler repulsed the AFL’s efforts with a bloody 
ferocity which stamped the Company’s attitude toward 
labor relations, and indeed human relations, as unique even 
in that primitive era. See Walter H. Uphoff, The Kohler 
Strike (1935), passim; Hearings before the Select Commit- 
tee on Improper Activities in the Labor or Management 
Field, 85 Cong., 2d Sess., Part 24, pp. 9607 et seq., pp. 9871 
et seq. Thus was ushered in the era of company-dominated 
““good feeling,’”’ the perpetuation of which has been Lyman 
Conger’s guiding philosophic star in the conduct of Kohler’s 
labor relations ever since. In September of 1954 Conger 
recalled those events to Judge Arold Murphy, as he re- 
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buffed the Judge’s attempts at conciliation: ‘“He [Conger] 
said that there had been a bitter strike in 1934; that it re- 
sulted in twenty years of labor peace, and that he was go- 
ing to insist that this strike bring to the Company twenty 
years of labor peace, and that at some place along the line, 
he said, ‘we are going to teach the union a lesson’ ”? (J.A. 
193)? 

3. As the Board’s brief discloses (p. 5), the Company’s 
own union, KWA, proceeded smoothly upon its unarduous 
duties until the mid-1940s, when the first signs of oppo- 
sition to the company union appeared. But it was not 
until 1951 and 1952, when the UAW first attempted to 
organize Kohler, that it became necessary for Kohler to 
resume its coercive anti-unionism in full force. The pat- 
tern of Kohler’s anti-UAW attitudes and illegal activities 
during this period is detailed at length in Kohler Co., 
108 NLRB 207 (1954), and N.L.R.B. v. Kohler Co., 220 F.2a3 
(C.A. 7, 1955).4 As the Court of Appeals for the Seventh 


5 Testifying in this proceeding, Plant Manager Biever acknowledged that 
the wooden clubs issued to plant police in January, 1954, “may have been” 
left over from a stock of weapons thriftily saved by Kohler since their 
effective use in 1934 (J.A. 3299). 

*The Board found the Company to have engaged in discriminetery—dis- 
charge of an active UAW supporter and to have interfered with, re- 
strained and coerced its employees in their rights under Section 7 of the 
Act in the following respects (108 NLRB at 223): 

“(1) Strace’s statement to Wilcox on January or February 1952, 
in connection with the placing of CIO material on the KWA bulletin 
board, to the effect that Wilcox should watch his step because the 
Company did not like his attitude. 

“(2) Govek’s remark to Wileox in March 1952 that if the CIO 
came in ‘the company will probably stop your Christmas bonus.’ 

“(3) Ross i espondent’s 
president had questioned Clark’s Union activity in connection with a 
possible promotion, after pleading with Clark not to go home and 
‘further antagonize the company.’ 

“(4) Kolb’s statements to Reseburg in the first quarter of 1952 
that if the CIO came in, the company would ‘step on’ the employees, 
make them work harder, and restrict their washup time. 

“(5) Kolb’s remark to Lacy in January 1952 that if the employees 
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Circuit observed in its enforcement opinion: ‘‘The Com- 
pany argues that there was no proper evidence showing 
a background of hostility toward the UAW. But through- 
out the contest between the KWA and the UAW the officers 
of the Company certainly made no attempt to conceal the 
fact that they did not want the UAW in the plant, and 
after the first election, which was won by the KWA, Conger, 
the Chairman of the Company’s Management Committee, 
boasted: ‘We are the ones that won that election for you. 
We got on the air and put ads in the papers and we are 
certain that is what changed the picture, otherwise we 
might be meeting with somebody else right now.’’’ Id. at 9. 

4. In 1953, Kohler grudgingly concluded a minimal one- 
year contract with the UAW; but no sooner was the agree- 
ment concluded than the Company made even its modest 
concessions illusory by various types of dilatory conduct. 
As Member Jenkins notes in his dissent (J.A. 84-85) : 


‘“‘The Respondent entered into its one and only con- 
tract with the Union after 15 months of negotiations, 
and then only aftor-the—General Connsel had issued 


a complaint alleging violations of the Act. Further, 
this contract was-so phrased that its ef-ective adminis. 


‘mew what was good for them they would leave the CIO out and be 
satisfied with what they had.’ 

“(6) Govek’s remarks to Frerichs and Nisporic in May 1952 that 
‘when the CIO gets in here you fellows will have to work right up to 
the time, there won’t be no getting down early, no getting down before 
time.’ 

“(7) Boldt’s remark to Frerichs in August 1952, ‘you are making 
an awful lot of scrap, your ware is very poor and with your position 
in’the union you had better watch yourself or otherwise you won’t be 
an enameler at the Kohler company any more.’ 

“(8) Strace’s warning to Frerichs the first part of May 1952 that 
the employees were going to get themselves into ‘a lot of trouble’ in 
connection with their attitude on the CIO. 

“(9) Govek’s warning to Wilcox in March 1952, shortly after the 
discussion about the CIO and its effect on the bonus, that he had better. 
watch his step because he was being watched by ‘roving guards.’” 


25 


tration was dependent on information only Respondent 
co pply. fter entering into this contract the 
Respondent™sought to undermine the status and in- 
fluence of the Union as collective bargaining repre- 
sentative by (a) failing to supply information neces- 
sary to the effective administration of The colitract; 
(b) tabine-eoercive action toward union stewards; 
(c) and otherwise making processing of grievances dif- 
ficult. For example, information vital to the contrac- 
tual commitments of 1953 concerning the so-called 
wage-incentive system was withheld from the Union. 
Many employees complained that they were receiving 
less take-home pay by virtue of production standards 
manipulation, but the Union could never determine the 
truth or falsity of this claim because Respondent re- 
fused to supply it with needed information.”’ 


5. Before and after 1953 President Herbert V. Kohler 
took considerable pains to articulate his own animosity to- 
ward the UAW. Said Mr. Kohler in 1952: “‘. . . Kohler 
Company, as a Company, is opposed to the UAW-CIO”’ 
(Un. Ex. 21, J.A. 2287)—and he added, significantly, ‘‘We 
have had 17 years of industrial peace at Kohler without the 
CIO...’’ (J.A. 2289). From the witness stand in this very 
proceeding Mr. Kohler made plain the implacable attitude 
wi hich he entered into the 1953 contract_and which 


has, plainly, persisted ever since: ‘‘I had gn idea—frem— 
the day we signed the first contract that t soir 
to Lath ne ee es 
Reo eet ices a SEE 
area +h LOTT, ey have threatened us 


over the years, and they have gone on strike, and we are 
trying to protect our lives. . . . The life of the Company, 


that is’? (J.A. II, 287). ere 1955 
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Mr. Kohler had generalized the problem: ‘‘Who runs this 
country? ... That is the issue at Kohler. It.is the poten- 
tial question for all industry. We must meet this issue 
fighting’’ (G.C. Ex. 326). 

6. Kohler’s disdain for unions, and its indifference to 
its statutory obligation to bargain with the certified union 
of its employees’ own choosing, were clearly manifested 
in the pre-strike negotiating sessions. These sessions were 
punctuated by Conger with his ‘‘usual ee of he didn’t 
see =) pointe in Wass any more time, or *t see that 
was_no reason to continue’’ (J.A. 1083-1084). Again, as 
one of the egotiators recalled, ‘‘When we would 
start discussing a direct contractual issue, or a comparig 
of W COREG point, we never could Ieep-the-Comeany 
on fhe subject matter before us. They wellt-into—vieient 
atta agains enerally, not just this 2, 
union, but throughout the country, and pointe Tganized 
labor in general as being the cause of the ills of the coun- 
try’’ (J.A. 952). Meanwhile, Kohler was proceeding with 
strike preparations. It is of course true, as the Trial Ex- 
aminer put it, that Kohler ‘‘was not required to await the 
actual advent of the strike before making preparation . . .”’ 
(J.A. 139). But the metaphor with which the Trial Ex- 
aminer embellished this thought—‘‘a pedestrian is entitled 
to leap for the curb before being struck by a speeding 
truck’? (ibid.)—hardly does justice to the kind of prepara- 
tions Kohler made. To judge from the findings made by 
the Wisconsin Employment Relations Board, Kohler drew 
heavily upon its bloody experience in dealing with an in- 
dependent union back in 1934: 


‘‘There was testimony by the President of the Com- 


pany to the effect that the Company had equi 
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has—n-i lant a small arsenal. He testified that 
there were clubs @ ? for in the plant. 


His testimony also indicated that either there were 
tear bombs provided for in the plant but if not the 
presence of tear gas bombs would have his approval. 
With all the legislation on the books today, both Fed- 
eral and State, aimed at protecting, not only the rights 
of employees and employers in labor disputes, but the 
rights of the public as well, it seems inconceivable that 
in a forward-looking community in a state as progres- 
sive as the state of Wisconsin any employer would 
feel it necessary to resort to self-help by the means 
of arms, ammunition and tear gas bombs. There is 
no possible justification for an employer today to re- 
sort to the use of such means in any strike’’ (Co. Ex. 
42). 


7. Kohler’s anti-union animus, its illegal aggressions 
against unions and union members, and its gross bad taste 
in the conduct of ‘‘negotiations,’’ all correlate very closely 
with Kohler’s unblemished record of non-cooperation with 
all public officials who have called on Kohler to try to reach 
an agreement with the Union. Before June 1, 1954, Kohler 
brushed off the conciliation efforts of a federal district 
judge, Judge Tehan (J.A. 3687-3688) and a state judge, 
Judge Schlichting (J.A. 1477). Thereafter—following June 
1—Kohler persisted in its pattern of stubborn indifference 
to its public responsibilities when it (a) refused the arbitra- 
tion proposal made by Governor Walter J. Kohler (a 
nephew of Kohler’s President) (G.C. Ex. 43); (b) in Sep- 
tember, in ‘‘its private meetings with Judge Murphy . 
did not even pretend to go through the motions of collective 
bargaining, despite the Judge’s repeated assurances that 
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a slight wage increase would settle all issues in dispute”’ 
(J.A. 199) ; (c) in April, 1955,.rejected the proffered good 
offices of the Mayor and other municipal officials of She- 
boygan, Wisconsin (J.A. 2120); (d) in June, 1955, rejected 
the proffered good offices of a subcommittee of the United 
States Senate (J.A. 2136-2138). The following November 
President Kohler explained to an audience in Birmingham 
his philosophy about proposed interventions of this kind: 
‘<The do-gooders have mixed in with offers to help settle 
the strike. All they really want to do is save face for the 
Union . . .”’ (G.C. Ex. 326). 

8. Finally, it cannot be put aside in the evaluation of 
the Company’s so-called ‘‘bargaining’’ in the pre-strike 
period that only a few weeks following the last pre-strike 
bargaining session on April 3, 1954, wherein the Board 
deemed the Company to have been bargaining in good 
faith, the Company on June 1, 1954, illegally commenced 
its long refusal to bargain in good faith with the Union. 
The Company continued its illegal course of conduct to 
the date of the Board’s decision, engaging in numerous 
violations in disparagement of the bargaining representa- 
tive and the freedom of collective protection guaranteed 
the workers under the Act. Such adjudicated violations 
include refusal to furnish data necessary for bargaining, 


unlerfolsurveance-of Union and oes Oe ei 
scharge of striking temporary employees in the Shell 
Department, discriminatory eviction of strikers from their 
homes, and two unilateral rage increta to 
the Union but granted the workers (J.A. 22-28, 149-154; 
60-64, 388-394; 40-41; 177-182; 52, 227, 232-234; 31, 34-38, 
171-172, 209-210). 


In sum, the undisputed record and the very findings 
of the Board demonstrate the persistent refusal of the 
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Company during the twenty-year period prior to its 1954 
“negotiations”’ with the Union to accept the principle of 
independent representation of its workers by a freely cho- 
sen bargaining representative or to live up to the most 
rudimentary requirements of the federal labor law.’ The 
same evidence and findings equally demonstrate that only 
a few weeks after the Company’s pre-strike negotiations 
with the Union, the Company commenced another six-year. 
period of labor law violation in disparagement of the right 
of its employees to free collective bargaining representa 
tion. From what is substantially a quarter century of ad- 
judicated violation by Kohler of the rights of its employ- 
ees, the Board has carved out an island of supposed obedi- 
ence by the Company to the requirement of good faith bar- 
gaining during the few months preceding the commence- 
ment of the Kobler strike. The weight and constancy of 
the Kohler misconduct thus disregarded by the Board in 
its finding that Kohler’s contract with the Union in 1953 
proved its desire to reach an agreement with the Union 
in the early months of 1954, is graphically demonstrated 
in the following calendar of violations by Kohler: 


5 As Member Jenkins notes: “I have difficulty, at the outsct, in seeing 
how the Respondent’s consummation of the 1953 contract ‘amply refutes’ 
(as the majority finds) the inferences fairly to be drawn from all of the 
Respondent’s prior conduct. This might be so had the Respondent admin- 
istered this contract and its statutory obligations ‘in good faith’ during its 
life. But, as the majority admits (and we all find), Respondent violated 
both its contractual and its statutory obligation to its employees dirty that 
the Respondent’s consummation of the 1953 contract evidenced the Re- 
spondent’s substantial deviation from the regrettable attitude towards its 
statutory obligations that it had entertained (and implemented) for the 
past 20 years” (J.A. 96-97), 


CALENDAR oF ApsuprcaTEep Lazor Law VIOLATIONS 
BY THE Konter Company 


1933-1951 Company instigation, domination and financing of 
(J.A. 12-13) EWA. a Kohler workers’ “union.” 

1952 Unlawful interference, restraint and coercion by 
(220 F. 2d 3) Kohler of its employees during UAW organiza- 

tional campaign. 

1954 Exertion of pressure on chief steward to discourage 
(J.A. 49-51) his grievance representation function. 

March 6, 1954 Refusal to furnish relevant machine operators’ 
(J.A. 29) earnings needed for grievance process. 


June 1, 1954 Unilateral wage increase not previously offered to 
(J.A. 31) the union and commencement of refusal to bargain 
in good faith. 


June 14, 1954 Refusal to furnish incentive earnings for enamelware 
(J.A. 23-26) division needed for bargaining. 


pone 1954 Unlawful company surveillance of protected con- 
(J.A. 61-62) activity. 

July 1, 1954 Discriminatory disch of 53 striking temporary 
(J.A. 40-41) employees in the Shell Department. 


September, 1954 Company bargaining “not to reach but to avoid 
(J.A. 43) agreement’’. 


December, 1954 Discriminatory evictions of strikers from their 
(J.A. 52) homes. 


er 5, 1955- Unilateral wage increase not presionaty offered union 
(J.A. 46, 43-44, 203) and continuing refusal to bargain with the union. 


This, then, is the twenty-five year record of Kohler 
anti-unionism—a record, we submit, second to none in the 
annals of the National Labor Relations Board. Yet, all of 
this was swept aside by the Board when it seized upon the 
isolated (and highly equivocal) conduct of the Company 
during the one concluded negotiation in 1953. Nowhere 
does the Board, nor could it, explain why a single question- 
able bit of bargaining in 1953 was more importantin weigh- 
ing the conduct of the Company in 1954 than its twenty- 
five year record of anti-unionism which surrounds both 
1953 and the early months of 1954. 
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Thus, clearly, it was the twenty-five years of misconduct 
and not the one isolated instance in 1953 which the Board 
should have treated as the context for evaluating the pre- 
strike ‘‘negotiations’’ of 1954. But, if the Board could 
conceivably have considered the temporary and question- 
able experience of 1953 more important than the entire 
twenty-five-year record, still Kohler’s single 1953 com- 
pleted negotiation was hardly sufficient to support the 
Board’s conclusion as against the evidence of the pre-strike 
bargaining in 1954 itself. Even if the Board were to be 
affirmed in its emphasis on Kohler’s consummation of the 
1953 contract with the Union, to the exclusion of all the 
surrounding evidence of its antipathy toward good faith 
collective bargaining, it still does not follow that the Board 
properly gave controlling force to this 1953 event in its 
evaluation of the Company’s 1954 ‘‘good faith bargaining.”’ 
While past conduct frequently affords illumination of sub- 
sequent consistent behavior, it should rarely be permitted 
to overcome the direct and ‘‘better evidence’’ regarding 
subsequent inconsistent behavior actually in issue. Clearly, 
Kohler’s refusal prior to 1952 to comply with the funda- 
mental mandates of the labor law did not preclude the 
Board’s finding here that in 1953 the Company entered 
into an agreement in good faith with the bargaining repre- 
sentative. By the same token, Kohler’s 1953 flirtation with 
law observance did not preclude the Board from finding 
its 1954 negotiations to have been a mere pretense at seek- 
ing agreement, nor can the Board justify its disregard of 
the 1954 evidence by resorting to mere presumptions from 
the Company’s 1953 behavior. Thus, evaluation of the 
Company’s 1954 pre-strike negotiations must look primarily 
to the events of early 1954 rather than to flickering emana- 
tions from Kohler’s alleged 1953 honeymoon with the prin- 
ciple of free collective bargaining. It is to what actually 
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happened in the early months of 1954 that this brief now 
turns. 


B. The 1954 Pre-strike Bargaining Sessions Demonstrate 
that Kohler Was ‘‘ Bargaining’’ to Avoid Rather than 
to Reach an Agreement. 


The Board’s brief emphasizes Kohler’s readiness, as of 
mid-January, 1954, to commence negotiations and its faith- 
ful attendance at those negotiations (p. 113). Physical 
presence at the bargaining table is of course a necessary 
condition of good faith bargaining, but it is not by itself 


sufficient. In the 1954 =stri egotiations Conger re- 
peatedly enjhasie tis teGiioe aeeagsast and 
engaged in discursiye organized labor in en- 
eral Ee 
spends a substantial part of his time indulging in ex- 
pressions of futility or anti-union vituperation can surely 
make no claim to be engaged in serious bargaining. And 
the same is of course true if, when nominally discussing 
contract terms, the negotiator actually has no purpose to 
reach agreement. It is settled law that an employer would 
be guilty of failure to bargain if he ‘‘did no more than 
make a mere pretense at negotiating, keeping a completely 
closed mind and having no spirit of cooperation and faith. 

.-”? NLRB. v. Nesen, 211 F. 2d 559, 563 (C.A. 9, 1954), 
cert. den., 348 U.S. 820. But, before turning to the sub- 
stance of the negotiations, it should be noted that Kohler’s 
adherence even to the forms of negotiation was not nearly 
as unsullied as the Board has suggested. Three instances 
deserve special attention. 

(i) At the outset of the 1954 negotiations Kohler had 
ena i Re was in no respect more 


advantageous to the workers and in many significant re- 
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spects less advantageous than the existing contract. Until 
late February Kohler insis i i ly pro- 
pos en, according to Robert Burkart, a UAW Inter- 
national Representative: . 


‘con the 23rd of February, we had noted to the com- 
pany during a bargaining session that we were rapidly 
coming down to the deadline. The contract was due 
to_expire_on March 1, and it was obvious from the 
lack of progress that we were not going to have an 
agreement by that time and therefore we requested 
the company that they extend the contract for one 
month, through the month of March; so hat We-Woala 
have orderly procedures in the plant for collective 
bargaining and that we would still be working under 
a contract during the time that we were developing 
the terms of a new contract .. .’’ (J.A. 552-553). 


ae ies Jenkins summarized the proposed contract thus (J.A. 104- 
105): 


_ “The Respondent’s proposed contract terms, viewed as a whole, and 
in terms of the 1953 contract, were framed to reduce nonmonetary 
benefits afforded employees and their representatives under the 1953 
contract; to remove from the authority there given the Union as a 
bargaining representative and back to the unilateral determination 
of the Respondent, matters of vital concern to the employees and 
their representatives; and to afford no new economic benefits. By 
comparison of the proposal to the 1953 contract, the new proposal 
expanded the pre-existing area of the Respondent’s power, should 
it so choose, to deal with the employment relationship without regard 
to the collective bargaining relationship. This it did by the dual 
device of broadening the clause concerning ‘management functions’ 
and by foreclosing effective use of the substitute means of Union- 
balancing control offered by grievance-arbitration machinery as to 
those matters. It withdrew the right of the Union to negotiate on 
alleged inequitable pay standards. It deleted the Company’s prior 
commitment to consider the determinations of the arbitrator either 
as to his jurisdiction or as to arbitrability of a dispute as binding 
upon it. And it contained other less obvious reductions in the Re- 
spondent’s prior contract commitments involving the operation of the 
grievance machinery and the employees’ presentation of grievances.” 
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Within the next three days Kohler made the one slight 
change in its position which materialized during this entire 
period. ; 


That chan isted in “offering” obviously, un- 
ac e alt i me was a year’s re- 
newal of the expiring-contract, without a change in 


of its provisions, and without a penny—without a mill—of 
increase in wages. The alternative was Kohler’s proposed 
revision of the contract—the revision whose crucial feature 


was CT eration provisions 
. sweetened by the additiqon-ef-a—S-cent per-heur_wage in- 
crease (J.A. 16, 142-143, 170-171, 552-553, 556-559, = 
2040). But the procedural and significant fact which 
should be stressed is that hler rejected the ion’s 
proposal to facilitate ie ee 
extending the contract for one month. Kohler announced 
that ‘“‘So long as your contract committee continues to 
insist on exorbitant and unrealistic demands which would 
jeopardize the future of the company and the jobs of its 
employees, a short-term extension of the present contract 
will not serve any useful purpose’’ (J.A. 2039). Kohler’s 
refusal to extend for even a month a contract it was will- 
ing to extend for a year, closely approximates the em- 
loyer recalcitrance considered in Texas Foundries, Inc., 
101 NLRB 1642 (1952), where respondent ‘‘refused the 
Union’s compromise proposal of a short-term contract on 
the Respondent’s own terms,’’ a refusal which ‘‘must be 
considered as an integral part of the totality of the Re- 
spondent’s conduct, manifesting its determination not to 
make any agreement on economic terms with the Union, 
other than the precise one it had unilaterally determined 
upon and offered to the Union.”? Id. at 1671. Compare 
N.L.R.B. v. Herman Sausage Co., 275 F.2d 229, 231 (C.A. 5, 
1960) ; Atlanta Broadcasting Co., 90 NLRB 808, enf’d, 193 
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F.2d 641 (C.A. 5, 1952). The fact that this kind of in- 
transigence has, in other contexts, been recognized as 
symptomatic of an unwillingness to bargain is important, 
but to evaluate the significance of what the Company here 
did, it is even more important to note that Herbert V. 
Kohler had himself had occasion to evaluate precisely this 
kind of response two years before. In 1952, according to 
Mr. Kohler, in the course of negotiations between Kohler 
and KWA, en the contract 
with the KWA pending further negotiations” (J.A. 2264). 
But the offer was declined, and Mr. Kohler asserted in 
words relevant here: “‘This is not the conduct of people 
who wish to arrive at a settlement. It is the conduct of 
people who do not want a settlement, but who want a dis- 
pute.’’ Ibid (emphasis supplied). In this respect, the 
Board here was blind to the significance gf a refusal to 


extend a contract for bargaining purposes, which even 
SEC KGEoo oad cee tee teat 

(ii) A second example of Kohler’s intransigence even 
with respect to the forms of bargaining, which occurred 
prior to June 1, is equally revealing. In_early..May, the 
Wisconsin Employment Relations Board made a major ef- 
fort to get the parties back to the bargaining table (J.A. 
635-636). As the Board itself described its intervention: 


‘‘the Board laid down certain conditions, largely limi- 
tations on the type of picketing theretofore conducted, 
that if accepted by the Union would result in a con- 
tinuance of the hearing. Conditions laid down by the 
Board were accepted by the Union. Acceptance of 
such conditions was contingent on the Campany agree- 
ing that i ce bargaining 
with representatives of the Union in a bona fide at- 


tempt to reach a mutualty-satisfactory-collective bar- 
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gaining agreement. Arrangements for such bargain- 
ing session were immediately made, the first meeting 
to be held on Friday, May 7. Such meeting took place 
with a panel of three impartial mediators present. 
The bargaining continued throughout that day. In 
the meantime on Thursday and Friday, picketing was 
carried on pursuant to the truce agreement. Persons 
desiring to go to and from the Kohler plant proceeded 
freely. There was no substantial interference with 
anyone desiring to enter or leave. At the conclusion 
of the Friday conference, notwithstanding that the 
on mediators were willing, and the Daion_repre- 

tives were desirous, of continning-the—negotia- 
aoe on Saturday and Sunday if neeessaty, the 
Company representatives arbitrarily refused to bar- 


CE a (Co. Ex. 42,* pp. 7-8). 


Conger’s stated excuse for not meeting further was that 
he needed the weekend to prepare a brief due the following 
Tuesday in the United States District Court action brought 
by the Union to enjoin further prosecution before the 
WEBB of the Kohler Company’s complaint of unfair union 
practices, over which the state board was thought by the 
Union to have no jurisdiction (J.A. 3680-3681). Conger’ 
persisted in his refusal to meet, notwithstanding the 
Union’s expressed willingness to join with Conger in a 
request to District Judge Tehan for an extension of timé 
to file briefs in the federal action (J.A. 3681-3682). That 
there would have been no difficulty in securing such an 
extension is clear. Indeed on May 14, on exploring ‘settle- 
ment possibilities with the parties in chambers, Judge 
Tehan took occasion to comment on Conger’s stalling 
tactics: 
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. Judge Tehan said that he was provoked with the 
statements that he read in the press, that the company 
was using the filing of briefs before the United States 
District Court as an excuse for not continuing bar- 
gaining after May 7th, and he promptly told Mr. 
Conger: 

“You know that our rules are quite flexible, and if 
you wanted an adjournment on the filing of briefs, you 
- could have gotten it for days and months; if this would 
help settle the strike, that is a more important thing 
than the filing of briefs’ ’’ (J.A. 1467). 


Conger’s ostensible reason for refusing to seek a delay in 
the filing of briefs in the federal action was ‘‘that I con- 
sidered that action ha 


itas much as possible, 


in eae a decision te nen ne Renee 


not_interested in having any delay in filing briefs’’ (J.A. 
3681-368; onger’s excuse is caneparently fallacious: 
The point of the Union’s injunctive proceeding in the fed- 
eral. court was to halt state administrative intervention in 
a strike which the Union considered a matter of exclusively 
federal control; the federal court action could not hamper 
Kohler’s proceeding before the WERB unless and until 
Judge Tehan decided the case favorably to the Union— 
so that any delay in the ultimate disposition of the fed- 
eral action was plainly helpful to the Company. Nor is 
there room for serious doubt that Conger’s refusal to go 
forward with negotiations over the weekend of May 8 and 
9, 1954, gravely jeopardized settlement possibilities. ‘As 
the WERB later observed: ‘‘We are thoroughly satisfied 
that had the company representatives honestly desired to 
arrive at settlement of the dispute, they would have been 
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anxious to bargain and would honestly have tried to arrive 
at a settlement of the issues responsible for this unfortu- 
nate work stoppage’’ (Co. Ex. 42,* p. 8) (emphasis sup- 
plied). 

(iii) A third demonstration of the Company’s refusal 
even to follow the forms of negotiation during the pre- 
strike period is found in its failure to furnish the Union 
avajlable information requested for bargaining. As more ~ 
fully appeaTs-tn-the Boond2sbHG? (pp. 21-24), the Union’s 
concern about apparent wage inequities in the various 
incentive operations had led the Union, as early. Oc- 
tober, 1953, to request wage data as to the various cate- 
gories of incentive workers. Information on the pottery 
division was forthcoming in December. The Union there- 
after requested the balance of the information, including 
that relating to the enamel workers, whose special prob- 
lems had always been a particular point of controversy 


between the Union and Kobler. In February, Conger 
“<stated that the enamelware earnings had reac im and 
that Hig Caton wom pae-te int wee. 5 Se 
(J.A. 152). Yet the requested information on the enamel- 
ware division was withheld until August (J.A. 22, 3554- 
3555). 

The Board found the delay in furnishing the enamel- 
ware information a failure to bargain in good faith. But 
the Board found Kohler delinquent in this respect only as 
of June 14th (J.A. 27). The Union submits that since, 
according to Conger’s own February statement the infor- 
mation would be furnished within a week, there is no basis 
for post-dating this failure to bargain to mid-June. 

Whence, then, comes the Board’s conclusion that the 
failure to bargain was in June rather than in February 
or in March? Apparently only from the fact that it was 
not until June that Union representative Bauer, at last 
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angry at the delay, made a ‘‘blunt demand for the prompt 
delivery of the information . . .’? (J.A. 25), and from the 
further fact that the information, when actually trans- 
mitted, bore the date ‘‘June 14”’ (J.A. 152). 


But when it is remembered that Conger, in February, 


said_the information was on his desk and would be fur- 
nished within-a-weok,the self-serving date ‘“‘June 14° pales 


into utter insignificance. And the fact that Bauer did not 
get angry until June proves only his extraordinary patience 
—and not prior acquiescence in Conger’s tardiness—in 
view of the Board’s express finding that although actual ne- 
gotiations on the subject of inequities may have been post- 


poned temporarily, there was agreement that the de- 
livery of the information would be poned (J.A. 25). 
ound that, although actual negotiations on the 


subject of inequities may have been postponed temporarily, 
“‘there was no agreement that the delivery of the informa- 
tion would be postponed.. In this regard, the record shows 
that the Union made at least four requests for the informa- 
tion after the parties had agreed to delay discussion of the 
inequity issue’’ (J.A. 25). 

In this same proceeding the Board has found that Kohler, 
on or about March 6, 1954, again far from following the 
forms of negotiation, failed to furnish certain data relating 
to the earnings of machine operators in the brass die cast- 
ing division which was requested by the Union one month 
earlier, on February 6 (J.A. 29). Since, according to the 
Board’s finding, Conger in early February promised the 
enamelware information within a week, and since, according 
to the Board’s further finding, the Unio uiesced 
in any delay in furnishing that information but instead 
persisted in asking for it, the Board’s reasoning with 
respect to the failure to furnish the brass die casting in- 
formation would seem to require the cognate conclusion 
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that by mid-March at the latest Kohler was delinquent 


with res the enamelware data. As the Board itself 
declared, ‘‘the furnishing of the information was neces- 
sary to and would have furthered the bargaining process. 
...’? (J.A. 26). And the time at which the bargaining 
process was most in need of succor was before the strike. 


Kohler’s alleged fidelity even to the forms of negotiation 
is thus subject to the most serious question. When we 
turn to the substance of negotiations, no slightest intima- 
tion of the Company’s desire to reach agreement anywhere 
appears. While Kohler was not required to accept the sub- 
stance of any Union proposal, it was ‘‘obligated to make 
some reasonable effort in some direction to compose [its] 
differences with the union, if Section 8(a) (5) is to be read 
as imposing any substantial obligation at all.”?’ N.L.R.B. 
v. Reed & Prince Mfg. Co., 205 F. 2d 131, 134-135 (C.A. 1, 
1953), cert. den. 346 U.S. 887. The Court will look in vain 
for any such ‘‘reasonable effort’? by Kohler.’ 


TIn rejecting the Union’s contention that Kohler was from the outset 
of the negotiations inflexible on every major isue, the Trial Examiner 
observed that “progress was made on some of those issues by narrowing 
the areas of disagreement” (J.A. 141-142). The Board echoed the Trial 
Examiner’s thought: “It appears that agreement was reached on several 
points and the number of issues were substantially reduced. While 
most of the agreement occurred on minor points, the area of disagreement 
was also narrowed on some of the major issues” (J.A. 15-16). And, by 
the time the original thought appears in the Board’s brief, the implication 
seems irresistible that Kohler’s bargaining posture throughout the pre- 
strike period was flexibility personified: “Thus, it is undisputed that dur- 
ing this period, agreements were reached on several points, the number 

_ of issues was substantially reduced, and, as the Board found, ‘the area 
of disagreement was also narrowed on some of the major issues’” (p. 114). 

As we demonstrate in the text (pp. 41 to 44, infra), this characteri- 
zation of the pre-strike negotiations is not supported by the evidence. 
But what should be noted at this point is that the “major issues” upon 
which disagreement was supposedly narrowed are nowhere identified either 
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It would not be fruitful, in this brief, to impose on this 
Court a detailed examination of each of the seven major 
issues—wages, union security, arbitration, pensions, senior- 
ity, hospitalization and related insurance, and the enamel- 
ware division. These issues are thoroughly canvassed in 
the Trial Examiner’s intermediate report (J.A. 156 et seq.) 
and they are also summarized in competent fashion in the 
Board’s brief (pp. 31-38). In short, the picture was as 
follows: In February of 1954, when negotiating sessj 
commenced, the Union sought a substantial wage 
a union shop; the standard UAW j ; improve- 
ments in the seniority guarantees; increased hospitalization 
and related benefits; and some amelioration of the condi- 
tions of the disadvantaged enamel workers. Kohler, at the 
outset of the negotiations an roughout the entire pre- 
strike period; rejected every significant"Union proposal. 
In addition, Kohler proposed dilution of the seniority guar- 
autges and, most tmportant, proposed to “clarity” the 


existing arbitration arrangements by withdrawing such 


vi att ischarges 


eS 
in the Board’s decision or its brief here, nor could they be. As Member 
Jenkins points out, “such modifications as were accepted went to ‘minor’ 
areas of dispute and involved, in most instances, the reinstitution of cer- 
tain of the language of the 1953 contract’s formulation of the Respond- 
ent’s explicit commitments . . . The record notes of the negotiations as 
to the following are illustrative of the kind of ‘concessions’ made by 
Respondent during the extensive conferences described. The expiring 
contract contained language concerning the mechanics of the grievance 
machinery which subjected the right of Union stewards called upon by 
employees in other divisions to process a grievance, to leave the depart- 
ment for that reason to the foreman’s grant of permission with only the 
following conditional language: ‘but such peruission—Zill-not_be an- 
reasonably withheld’ The Company’s January 25 proposal as p) 
iniffally, modified this specific provision of the 1953 contract bythe 
elimination of the quoted language. The Union’s initial proposal for 
cation of that same provision removed the right of the foreman to 
withhold permission. After many hours of discussion were consumed 
on this matter and after extensive effort by the Union, the Company 


agreed _to reinstate the quoted language as part of its propo: (J.A. 
107). 
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diction and by attenuating the vulnerability of arbitral 
awards to judicial attack. 

Now, the dominant fact which has to be reckoned with 
in any assessment of Kohler’s supposed flexibility in the 
pre-strike period is that during that period Kohler did not 
deviate in a single significant respect from its threshold 
position on any of these seven issues. The alleged ‘‘agree- 
ments’’ referred to by the Trial Examiner and the Board 
(n. 7, p. 40, supra) were, typically, on matters of surpassing 


inconsequence; the narrowing of disagreement and the les- 
sening of the number of issues were, almost _without exeep- 
on, the consequence of Union modification or withdrawal of 


prior propusats—tsee-J.A. 161, 2042, 2043, 2044-2046, 2047, 
2049, 2052, 2053, 2057, 2058, 2059). When some semblance 

\ of flexibility on substantive issues did com® to be Vwiced 
* by Kohler, the issues to which it related were those of 
secondary importance—pensions, hospitalization, seniority, 
and conditions in the enamel shop (J.A. 719, 879, 1334- 


1335, 863). And, important, this semblance of flexi- 
bility “ nly after Gane Tata time —wheomr by 
a a vio- 
lated Ms-vbligation to bargain as to convert the strike 
into an unfair labor practice strike. Ibid. 

On none of the central issues—wage increase, union 
shop, meaningful arbitration—did Kohler ever make a sub- 
stantive concession. On the contrary, as will be seen later 
(pp. 43 to 47, infra), its conditioning of even a paltry 
3-cent wage increase upon the Union’s relinquishing ex- 
isting arbitration rights and its offer to continue those 
arbitration rights only at the expense of any wage increase 
whatever, demonstrate a desire to offer only that which 
the Union obviously could not accept. A studied exercise 
in unacceptable offers is the antithesis of collective bar- 


gaining. 
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Significantly, Kohler’s rigidity was salted with hypocrisy. 
Conger opposed Union security provisions on grounds of 
asserted principle (J.A. 13084-13087). But the lack of real 
principle involved was made plain by the fact that Kohler 
had offered a union shop to KWA. Ibid. The Trial Exam- 
iner’s attempt to exculpate Kohler, absolving it from this 
apparent inconsistency on the ground that KWA was a com- 
pany union (J.A. 168), does little to shore up the asserted 
Company principle. A better explanation of Kohler’s op- 
position to union security provisions—and an explanation 
which belies the asserted moral principle—was that of 
Conger’s co-negotiator, Howe, that a union not protected 
by a union shop is generally more tractable (J.A. 700-701, 
1068.) 

Also_a_matter of ‘“‘principle”’ was Conger’s insistence 
on emasculating the arbitration structure (J.A. 1227). Yet 
there came a time in late February of 1954 when Conger 
changed his ‘‘principled”’ position. On February 25 Kohler 
countered the Union request for a one-month’s extension 
of the contract with a proposal for a one-year extension, 
including the existing arbitration provision (J.A. 142) ; and 
on the next day Kohler proposed as an alternative a 3-cent 
per hour wage increase conditioned on acceptance in toto of 
Kohler’s proposed contract emasculating existing arbitra- 
tion procedures (J.A. 142-143). Thus was introduced a 
new principle—the negotiability of principle. If the Union 
wished to forego any wage increase, the Union could keep 
the arbitration provision contained in the 1953 agreement. 


8 [Testimony of Burkart]. “At that point—and this was in February 
—Mr. Howe intervened. 

“Q. February of 1954? A. That is right—and said that he wasn’t taking 
a principle position on this, that he would come right out and say that it 
just made an easier organization to deal with if they didn’t have union 
shop, and I said to him, ‘Do you mean then that it is a weaker organization?” 
and he said, ‘Well, you can use that language if you want to’” (J.A. 700- 
701). 
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If the Union wished to take the munificent 3 cents, the 
Union would have to agree to a contract even more un- 
favorable, especially with respect to the crucial arbitration 
provision, than the one which was about to expire. Thus 
was the ‘‘principle”’ of arbitration put on the auction block 
at 3 cents an hour.’ 

Whether the attitude and behavior above described con- 
stitute good faith bargaining depends, of course, on one’s 
concept of what the obligation to bargain entails. If one 
proceeds from Mr. Kobler’s premise—‘you don’t have to 
give them anything to bargain’’ (G.C. Ex. 45°, p. 2)—the 


®It is questionable whether the “3 cents and no arbitration” proffer 
of the Company was an offer of anything at all. In a very real sense, 
even the 3-cent increase could have been rendered illusory by the surrender 
of arbitration for, in the light of the unilateral controls upon whose 
continuance the Company insisted in the 1954 negotiations, there would 


been no protection against repetiti =f mipulation 
of s unaer the 1953 contract which had wiped out the very wage in- 


crease the ier contract. As Member Jenkins 
points out (J.A. 99-100) : 


“The facts on which we all agree show that the grieving workers 
claimed that the Respondent, by an alleged manipulation of its work 
or production standards, had deprived them of the wage increas? 
benefits promised by the collective contract. They claimed that they 
earned less after the 1953 contract than they had earned before and 
therefore were denied the contract’s 3¢ increase. Whether or not this 
claimed violation of the wage provisions of the contract had substance, 
is something that the Union was never able to determine. For the 
Respondent never supplied the information needed to determine the 
facts.” 


Member Jenkins also points out (J.A. 101-102) the unilaterality of the 
contract provisions which permitted such wage manipulations by Kobler: 
“The contract to which these violations had reference was not a com- 
prehensive instrament containing full and well-defined employer commit- 
ments covering all important terms and conditions of employment. It was, 
rather, an instrument leaving exact determinations of the extent of the 
economic rights secured by contract to the employees in many vital areas, 
an open question to be resolved through the grievance machinery or through 
further collective bargaining. Under such terms, the power left to the 
employer-party to the contract may be used by those administering it 
if they be so inclined, to strike at and even to render futile a right to 
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Kohler Company’s pre-strike conduct falls readily into line. 
Indeed, Conger may have felt that he was more generous 
than he needed to be. As of February 26 he had placed 
on the table two proposals—one (a year’s renewal) merely 
stultifying, one (gutting the arbitration clause in exchange 
for 3 cents) flatly regressive—both patently unacceptable. 
And, having placed on the table two proposals, albeit ob- 
viously unacceptable proposals, Kohler sat back, club and 
tear gas in hand, to await the strike in which it hoped, for 
the second time in twenty years, to crush an independent 
union and win another twenty years of labor peace. Surely 
Elmer A. Oskey, chairman of the Union’s contract com- 
mittee, voiced a resignation which must have been wide- 
spread among the Union membership: ‘I felt that the Com- 
pany was not bargaining in good faith and when I heard 
Mr. Howe make the statement to the effect that a shut- 
down has been coming and we might as well have it now, 


and their attitude at the bargaining table, that I felt that 
Company forced me to go out on strike’? (J.A. 1671). 
If more evidence were needed to confirm Oskey’s per- 
ceptive pessimism, that evidence was shortly to be supplied 
by Kohler in the form of the unilateral 3-cent wage in- 
erease of June 1, 1954 (J.A. 31, 35, 3585-3586). The 
three pennies which Conger had ‘‘offered’’ the Union as the 


bargain or to grieve during its administration. I am convinced that Conger 
so knew when he consummated the agreement, that he ‘entered upon its 
performance with all mental reservations of hostility to the Union that [he] 
possessed before entering into the contract,’ and that he administered the 
above basic provisions of its terms in ‘bad faith.’” And, as Member 
Jenkins concludes (J.A. 106-107) concerning the Company’s 1954 “offer” 
in the context of this history: “. .. here the Respondent’s demand of 
the right of unilaterality over clearly bargainable matters occurred in a 
context of proven use of a lesser right so as to undermine the benefits 
of the bargaining relationship. In such a situation, as the Courts have 
indicated, a stigma of ‘bad faith’ may attach to the demand which could 
be removed only by the affirmative evidence of good faith ‘engagement 
in the “give and take” of collective bargaining.’ I am unable to find 
such evidence here,” 
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quid for the quo of foregoing arbitration suddenly be- 
eame three pennies which Conger benevolently and un- 
conditionally dispensed to Kohler employees—withont con- 
sulting or even notifying the exclusive bargaining repre- 
sentative of Kohler’s employees. Not only was the uni- 
lateral increase, as the Board found, a flagrant and 
grossly prejudicial blow to subsequent negotiations; it 
was also an act which furnishes decisive insight into the 
insincerity of the ‘‘offer’’ of three-cents-conditioned-on- 
selling-out-arbitration which was Conger’s adamant ‘“‘bar- 
gaining’’ posture. And, if, arguendo, one were to assume 
that the unilateral increase was actually given on April 5, 
as Kohler now contends, this would only etch in deeper 
tones the glaring truth that Conger talked one way to the 
Union while preparing to talk directly in another and 
sweeter tone to the workers represented by the Union. For 
Conger gave no hint, on Saturday, April 3, 1954, the last 
negotiating session before the strike, of the unconditional 
3-cent increase which he now claims to have accomplished 
on the following Monday, April 5. But, whether April 5 
or June 1, the unilateral and unconditional wage increase, 
withheld from the Union but granted the workers, is final 
proof that the only principle motivating the Company at 
the pre-strike negotiations was the principle of avoiding an 
agreement with the Union. 

As the Fifth Circuit commented in a similar setting, 
“. . . bad faith is prohibited though done with sophisti- 
cation and finesse. Consequently, to sit at a bargaining 
table, or to sit almost forever, or to make concessions 
here and there, could be the very means by which to con- 
ceal a purposeful strategy to make bargaining futile or 
fail. Hence, we have said in more colorful language, it 
takes more than mere ‘surface bargaining’, or ‘shadow 
boxing to a draw’, or ‘giving the Union:a run around while 
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purporting to be meeting with the Union for purpose of 
collective bargaining.’ ’’? N.L.R.B. v. Herman Sausage Co., 
275 F.2d 229, 232 (C.A. 5, 1960). 


C. Conclusion 


Notwithstanding the mountainous evidence which records 
Kohler’s bad faith, the Board concluded that the Company 
had met its bargaining obligation up to the strike. We 
submit that this conclusion rests on a process of reasoning 
which is wholly at odds with the plain mandate of the Na- 
tional Labor Relations Act. Instead of evaluating the full 
record, as the Union and the General Counsel urged, the 
Board riveted its attention on the inessential elements of 
two small ‘‘facts’’—facts which themselves are intrinsi- 
eally ambiguous—(1) that Kohler went through the mo- 
tions of executing a ‘‘contract’’ with the UAW in 1953; 
and (2) that Kohler went through the motions of ‘‘negoti- 
ating’’ between January and April of 1954. As we have 
shown above, the Board looked at these fractions of facts 
in splendid isolation from all that gives them meaning— 
twenty years of adjudicated company unionism and ag- 
gression against independent unions preceding 1953; three 
adjudicated unfair practices contemporaneous with the 
1954 ‘‘negotiations’’;*° and multiple adjudicated unfair 
practices, including adjudicated bad faith bargaining, com- 
mencing June 1, 1954. 

Twenty years of company-dominated unionism preceding 
1953 and six years of Board-adjudicated refusal to bargain 
after June 1, 1954, place upon the Company a heavy burden 
to demonstrate that there was an island of good faith bar- 
gaining in this current of anti-unionism (point A, supra, 


10 Thus, in this very case, the Board has found that on March 6, 1954, 
Kohler breached its obligation to bargain by failing to furnish informa- 
tion necessary for the grievance process and at the same period chief 
steward Majerus was twice subjected to coercion by Kohler supervisors 
(J.A. 29, 49-51). 
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pp. 18 to 32). Far from meeting that burden, the evidence 
concerning the pre-strike bargaining negotiations them- 
selves, shows that the Company studiously avoided mak- 
ing any offer likely to bring about a settlement of the issues 
and sat at the table with the firm resolve of avoiding 
rather than reaching an agreement (point B, supra, pp. 
32 to 47). 

The Board’s brief never really faces up to this over- 
powering demonstration. Rather, the Board’s brief (p. 
112) adopts the minimal defensive position that ‘‘this 
Court will not ‘displace the Board’s choice between two 
fairly conflicting views, even though the court would justi- 
fiably have made a different choice had the matter been 
before it de novo.’ Universal Camera Corp. v. N.L.R.B., 
340 U. S. 474, 488.” In taking its stand upon so tiny a 
patch of doctrinal ground, the Board has displayed the 
prudence which wholly becomes the good advocate who has 
grave inner question whether the dissenting opinion of 
Member Jenkins should not have prevailed. The Union, 
for its part, does not come before this Court with the 
limited contention that the Board drew from some 20,000 
pages of testimony the less reasonable of two supportable, 
but conflicting, inferences. The Union takes as its point 
of departure the mandate of Section 10(e) of the National 
Labor Relations Act that Board findings ‘‘shall be con- 
elusive’? where, and only where, they are ‘“‘supported by 
substantial evidence on the record considered as a whole 

.-”? The Union believes that the only reasonable analysis 
of the record ‘‘as a whole” is that articulated by Member 
Jenkins in his dissent below: ‘‘When the whole record is 
considered, a consistent pattern of conduct emerges which is 
compatible with only one theory—ie., that Respondent 
never intended to accept the principle of collective bargain- 
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ing as that term has been legislatively defined and judi- 
cially determined’’ (J.A. 84).7 

In asking this Court to shun the substance of this con- 
troversy and to affirm the Board’s finding regarding the 
pre-strike negotiations only because there is room for ‘‘con- 
flicting views,’’ the Board places its reliance on Universal 
Camera. But this reliance is misplaced. Nowhere in Uni- 
versal Camera is it suggested that, irrespective of the 
overwhelming weight of the evidence taken as a whole, 
the mere existence of a conflict in the evidence precludes 
meaningful judicial review—the very holding of that land- 
mark decision is to the contrary. By rendering its decision 
in the face of the overwhelming evidence of the Company’s 
refusal to bargain before, during and after the pre-strike 
negotiations, the Board precisely transgressed the Supreme 
Court’s injunction in Universal Camera: ‘‘Whether or not 
it was ever permissible for courts to determine the sub- 
stantiality of evidence supporting a Labor Board decision 
merely on the basis of evidence which in and of itself justi- 
fied it, without taking into account contradictory evidence 
or evidence from which conflicting inferences could be 
drawn, the new legislation [the Taft-Hartley Act] defini- 
tively precludes such a theory of review and bars its prac- 
tice. The substantiality of evidence must take into account 


11 The Jenkins dissent thus highlights the essential error in the Board’s 
truncated examination of the period of negotiations before the strike 
(J.A. 92): 


“All of the . . . ‘independent’ unfair labor practices committed by 
the Respondent during the period covered by the complaint have been 
sustained by the majority, but only those committed after the occur- 
rence of the strike have been deemed relevant to the basic ‘good faith’ 
issue. It is by this failure to consider the pre-strike unfair labor 
practices and other peripheral conduct of the Respondent as an in- 
extricable part of the total fabric of the evidence that the majority 
fails to see the ‘case’ clearly established by the General Counsel and 
denies the complete remedy which should have been afforded.” 
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whatever in the record fairly detracts from its weight’’ 
(340 U.S. at 487-488). 

Once it is clear that this Court cannot be precluded from 
an examination of the whole record merely because there 
may be ‘‘conflicting views” as to its meaning, only one con- 
clusion can properly be drawn as to the Company’s true at- 
titude and purpose during the pre-strike negotiations. 
While the Board relied heavily on Conger’s willingness to 
sit at the table and engage in the forms of negotiation, there 
were three serious breaches of even formal negotiation dur- 
ing the few months’ period involved. When we come to the 
substance of negotiation, the situation is far worse—for 


at no time_did the Company ever mak er_which 
could concelvably Paseo an hice heh 
ferences at the bargaining table-—Owthe vomtrary, even the 
Company's paliry Scent wage offer was conditioned upon 
breaking down existing arbitration protections so badly 
needed by the Union against an anti-union employer. And 
when the Company granted an unconditional 3-cent increase 
to its employees which it had never offered to the Union, it 
gave final proof of its utter lack of good faith in its nego- 
tiations with the bargaining representative of its employees. 

If the Board—as it failed to do—had directly examined 
the conduct and the meat of the “negotiations’’, the Board 
would have been compelled to find—as we have demon- 
strated—that Kohler repeatedly and consistently dispar- 
aged the form and mocked the substance of collective bar- 
gaining. It is difficult to understand how the Board could 
have found, on these facts of the pre-strike negotiations, 
that any company was bargaining in good faith. But what 
makes the ruling totally incomprehensible is that the Board 
found this behavior to indicate good faith bargaining by 
the Kohler Company, which had spent the prior twenty 
years fighting unions through a company-dominated union 
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and which spent the immediately following six years in 
refusing to bargain with the certified collective bargain- 
ing representative of the workers. 


There is, of course, no question of the authority of ‘‘the 
Board to take account of the prior history of the Com- 
pany’s labor relations . .. The ultimate issue whether 
the Company conducted its bargaining negotiations in good 
faith involves a finding of motive or state of mind which 
can only be inferred from circumstantial evidence. It is 
similar to the inquiry whether an employer discharged an 
employee for union activity, or for some other reason, 
where the prior history of the employer’s labor relations, 
whether good or bad, may be relevant.’’ N.L.R.B. v. Reed & 
Prince Mfg. Co., 205 F. 2d 131, 189-140 (C.A. 1, 1953). 


12 Nor is there anything in N.L.R.B v. Local 50, BWU, 245 F. 2a 542 
(C.A. 2, 1957) relied upon by the Board’s brief (p. 115), which requires, 
or even authorizes, the Board to truncate and segment its vision of the pre- 
strike period. In N.L.R.B. v. Local 50, BWU, the question was the legality 
of union picketing which began before and continued after the Board’s 
certification of a rival union. Prior to certification, the picketing was 
acknowledged to be both organizational and recognition picketing. The 
Board found that continued picketing after the certification of a rival 
constituted an illegal attempt to coerce recognition at a time when the 
employer could not legally deal with the picketing union. The Court of 
Appeals, in declining to enforce the Board’s order, found that organiza- 
tional picketing was legal after as well as before certification, and that 
the only evidence of record was that the continued picketing was for that 
limited licit purpose. The presumption which the Court of Appeals re- 
fused to indulge was that the alternative objective of gaining recognition, 
which had been legitimate before certification, continued to be a Union 
objective when, after certification, it would have been illegitimate. In 
short, the presumption which the Court of Appeals rejected was that a 
hitherto guiltless Union became, as of a given date, a law violator merely 
because theretofore innocent activity became, as of that date, open to two 
interpretations one of which was consistent with continued innocence and 
the other of which was not. Certainly nothing in the Court of Appeals’ 
very proper ruling lends comfort to the notion that, where the Board has 
found delinquency as of a certain date, it should blind itself to the retro- 
spective illumination provided by that adjudication in determining whether 
the onset of that delinquency was not in fact several weeks earlier. 
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Never was there a clearer record of prior anti-union history 
than in the case at bar. 

The subsequent history is also relevant, and for the 
same reasons. If the Board is entitled to rely upon what- 
ever ambiguous comfort it can draw from the 1953 contract 
to show that the Company’s pre-1952 habit of transgress- 
ing the National Labor Relations Act was in suspension, 
so, too, the Union is entitled to ask this Court to evaluate 
the 1954 pre-strike period in the light of ‘‘the record as 
a whole.’”? That record, on this very adjudication of the 
Board, shows that almost immediately after the Company 
was supposedly bargaining in good faith, the Company be- 
gan its long course of refusal after refusal and bad faith 
after bad faith. 

The Union submits, in short, that the Board’s failure to 
find that Kohler bargained in bad faith during the pre- 
strike period stemmed in large measure from its insistence 
on isolating that period from all that came before and 
after. Indeed, the Board, in its brief before this Court, 
acknowledges that this was its limited vision (p. 115): 
“Considering the pre-strike period by itself and against 
the background of two previous successful contract nego- 
tiations,* we submit that the Board was not unreasonable 
in failing to find—and certainly the record before it did not 
compel a finding—that Kohler negotiated in bad faith prior 
to the strike’’** (emphasis supplied). It was because the 
Board limited its horizon to ‘‘the pre-strike period by it- 


18 See pp. 20-21, 24-25, supra, for the absence of any probative force in 
these 1953 negotiations. 

14 The two cases cited by the Board immediately after this sentence in 
its brief, Associated Unions v. N.L.R.B., 200 F. 2d 52 (C.A. 7, 1952), and 
International Woodworkers of America v. N.L.R.B., 105 U.S. App. D.C. 
37, 263 F. 2d 483 (1959), are irrelevant, inter alia, precisely because 
neither one is a case where, as here, the Board ¢oncluded that as of an 
immediately subsequent date the employer was bargaining in bad faith. 
See also n. 12, p. 51. 
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self’? rather than considering the whole record, as did 
Member Jenkins, that it reached a conclusion contrary to 
the overwhelming force of the evidence. 

The Board in its brief (p. 3) reminds this Court that 
‘In the background of the instant case lurks one of the 
most bitter and long drawn-out disputes in modern labor- 
management relations . . .”” Yet, as the Board goes on to 
point out, ‘‘The basic issues . . . are not dissimilar to those 
which have been raised in hundreds of less publicized un- 
fair labor practice cases since passage of the Wagner Act.’’ 
Ibid. And, by the same token, the legal principles appli- 
cable to this case are precisely those applicable to the 
modest, unspectacular controversies which comprise, fortu- 
nately, the ordinary run of unfair labor practice litigations. 
With this in mind, the precedent which sheds most light 
on Kohler’s claim of good faith in the pre-strike negotia- 
tions is a case which is at the other end of the spectrum 
in terms of the size of the business and the number of em- 
ployees involved. It is a case in which there stands re- 
vealed an almost identical pattern of endless and fruitless 
‘‘negotiations’’ conducted by the company’s attorney-nego- 
tiator. In American Aggregate Co. Inc. & Featherlite Corp., 
125 NLRB 909 (1959), decided less than a year before the 
Board’s decision in the instant case, the Board adopted 
the findings and conclusions of the Trial Examiner, in- 
cluding those which follow (Id. at 919, 922-23): 


‘c |. . at first glance, if only the Respondent’s ever 
willingness to meet with the Union, and the fact its 
representative did meet and confer with the union 
negotiators be considered, it would appear that the 
Respondent did engage in collective bargaining. These 
are, of course, the admitted facts which the Respondent 
points to in resisting the complaint allegation of bad 
faith... 
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‘‘[ T]he evidence as a whole shows substantially and 
affirmatively that while Price, the attorney who did 
all the talking for the Company, talked at length on 
any and all subjects with the union officers, and created 
a formal semblance of true collective bargaining, the 
Company—starting at the very outset of the meetings 
and continuing to the very last—carried on its affairs, 
conducted its business, and managed the employees 
without regard to any consideration of the employee’s 
chosen representative .. . 

“The Respondent’s never changing and adamant 
total rejection of virtually all the Union’s economic de- 
mands, its concomitant concessions directly to the em- 
ployees of some of the very benefits denied to their 
union . . . plus its negotiator’s repeated expressions 
of futility in the conferences and of doubt of the 
Union’s majority status, leave no doubt that the Re- 
spondent engaged in negotiations with a predetermina- 
tion not to make any real concession to the Union and 
to reserve to itself the unilateral power to decide mat- 
ters of earnings, grievances, and other conditions of 
employment. This attitude is incompatible with a bona 
fide endeavor to reach an understanding with the 
chosen representative of the employees, and manifests 
the negation of the collective bargaining envisaged by 
the Act.” 


Substitute the name ‘‘Conger’’ for the name ‘‘Price’’ 
and there emerges the perceptive evaluation which the 
Board failed to make in this case. Add to a proper evalua- 
tion of the pre-strike negotiations here, Kohler’s twenty- 
five-year habit of anti-unionism and indifference to the re- 
quirements of federal labor law and there remains no pos- 
sible basis for the Board’s conclusion that Kohler was bar- 
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gaining in good faith with an intent to reach an agreement 
with the Union. Only a misguided Board determination 
somehow to balance the scales between Company and Union 
could have led it to refuse to see what all others could see. 
As Member Jenkins saw so clearly (J.A. 83-84) : 


“The ‘totality’ of Respondent’s conduct (as dis- 
closed by the record) shows that Respondent had a 
fixed intention from the time the Union started to or- 
ganize its plant to rid itself of the Union. It was 
never, at any time, the intention of the Respondent 
to accept the Union as collective-bargaining represen- 
tative in good faith. It never did accept the Union 
in good faith. On the contrary, the record discloses 
Respondent’s firm and fixed intention to undermine, 
weaken, and eventually destroy the collective-bargain- 
ing relationship. It was Respondent’s ultimate intent 
to return to itself unilateral control of matters other- 
wise subject to free collective bargaining. 

“‘T am convinced that never, at any time, during the 
time preceding its first and only collective-bargaining 
agreement with the Union, during the life of that 
agreement, during the negotiations preceding the 
strike, or at any time after the commencement of the 
strike, did the Respondent abandon its fixed purpose 
to rid itself of the Union, and, to paraphrase its own 
words, to assure itself of another 20 years of industrial 
peace.”’ 
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I 


In Sustaining the Discharge of 77 Strikers Who Engaged 
in ‘‘Misconduct,’’ the Board Failed to Consider and 
Determine, as Required by Section 10(c) of the Act, 
Whether Their Reinstatement Would Effectuate the Poli- 
cies of the Act, in the Light of Kohler’s Flagrant Viola- 
tions of Law. 


Since the enactment of the Wagner Act, the federal labor 
law has provided that upon a Board finding of employer 
unfair labor practices, the Board shall require ‘‘such 
affirmative action, including reinstatement of employees,” 
as will ‘‘effectuate the policies’? of the Act.® In the in- 
stant case, the Board’s General Counsel and the Union 
urged before the Trial Examiner and thereafter before 
the Board that, notwithstanding a striker’s misconduct, 
the Board has authority under Section 10(c) of the Act to 
reinstate such striker if, i light of the Company’s 
aggravated unfair labor practices, the Board determines 
that reinstatement would effectuate the policies of the Act. 
Relying principally upon the First Circuit decision in 

-V.N.L.A.B., 213 F. 2d 748 (CACTI, , cert. den., 
348 U.S. 883, the General Counsel and the Union urged that 
Kohler’s unfair labor practices should be weighed against 
the strikers’ misconduct in order to determine whether 


45 Section 10(¢) of the Act (29 U. S. C. 160 (c)) provides that “if upon 
the preponderance of the testimony taken the Board shall be of the opin- 
ion that any person named in the complaint has engaged in or is en- 
gaging in any such unfair labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such unfair -Jabor 
practice and to take such affirmative action including reinstatement of 
employees with or without back pay, as will effectuate the policies of this 
subchapter . . . No order of the Board shall require reinstatement of any 
individual as an employee . . . if such individual was suspended or dis- 


charged for cause.” 
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reinstatement of the discharged strikers would effectuate 
the policies of the Act. Unfortunately, both the Trial 
Examiner and the Board refused to undertake that bal- 
ancing of the misconduct on the two sides, failing even to 
determine whether or not reinstatement here would effec- 
tuate the Act’s policies. 

The Trial Examiner found that the Board had not ac- 
cepted the ruling of the Thayer case (J.A. 245).* Accord- 
ingly, he held that there were only two questions for him 
to determine with respect to the status of the discharged 
strikers—whether they engaged in ‘‘unprotected’’ mis- 
conduct and whether Kohler discharged them for that mis- 
conduct (J.A. 241): 


‘¢. . . what is at issue is whether the 8(a)(3)’s had 
engaged in the strike activities for which Respondent 
discharged them and whether their conduct was such 
as to remove them from the protection of the Act.’’ 


The Board itself adhered to this view, stating that only 
these two questions—whether the strikers engaged in, and 
were discharged for, misconduct—were presented for its 
review (J.A. 65): 


“The Trial Examiner found that although the Gen- 
eral Counsel did make out a prima facie case of dis- 
criminatory discharge ... (all of the strikers were 
discharged because they had engaged in concerted ac- 


16 “The General Counsel argues . . . in reliance on certain language 
in the Thayer case, supra, that Respondent having provoked, caused, and 
prolonged the strike by flagrant and pervasive unfair labor practices, the 
Board’s power to determine the validity of the discharges and to order 
reinstatement of the dischargees is not limited by the consideration whether 
they had engaged in unprotected concerted activities, 

“Although the Board accepted the remand in the Thayer case, it made 
clear in TT m , ilure 
to seek certiorari did not mean that it agreed with the court’s holding. 
There is no indication that it has yet done so.” 
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tivities in support of the strike), the real issues were 
whether the dischargees had engaged in the strike ac- 
tivities for which the Respondent discharged them and 
whether their conduct was such as to remove them from 
the protection of the Act. The Board agrees with 
these conclusions.”’ 


Havi ikers did engage in ‘‘un- 
TEE nd a 
the Board failed to order their reimstatement, out even 
considering K d avated violations and WHEE say 
GREET would 
effectuate the policies of the Act. 

In our view, the Board’s refusal to weigh the miscon- 
duct of the strikers against the Company’s violations of 
the Act and its failure even to make findings on the ques- 
tion of effectuation of the policies of the Act, as required 
under Section 10(c), necessitate a remand for the Board’s 
reconsideration and the making of appropriate findings 
on these points. We first set forth below the adjudicatory 
history which traces the development of the Board’s present 
self-denying position; in the following subsection we dem- 
onstrate that the Board’s restricted view of its 10(c) func- 
tions is clearly erroneous; we conclude by demonstrating 
that a remand is required for further material determina- 
tions and findings by the Board. 


A. Development of the Board’s Self-Denying Position 
Regarding Reinstatements Under Section 10(c) of 
the Act. 


j early decisions under. the National Labor Rela- 


tions Act the B i ment 


of strikers discharged i where, in the light 
of serious employer violations of the Act, reinstatem 
ao 
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was found to effectuate the policies of the Act. See, e.g., 
Republic Steel Corp., 9 NLRB 219, 389-93 (1938) ; Berkshire 
Knitting Mills, 46 NLRB 955 (1943) ; Elkland Leather Co., 
8 NLRB 519 (1938). In purely economic strikes, where 
Section 10(c) of the Act does not apply, the Board was, of 
course, powerless to order reinstatement of strikers who 
were discharged for ‘‘unprotected”’ activities. On the other 
hand, the Board having been granted the power of reinstate- 
ment under Section 10(c) to effectuate the policies of the 
Act where employer violations have occurred, this power 


was regular] i n_of 
the Supreme Court in the Fansteel case. 


In N.L.R. 2 , the Supreme Court 


was called upon to review tate Board? faniemont under 
Section 10(c) of sit-down strikers-whe-had struck in pro- 


test against the employer’s violations of the Act. The 
Co Ze e reinstatement power granted to the 


Board under Section 10(c) of the Act in unfair labor prac- 
tice strike situations, but_rmled that the Roard had ex- 
ceeded the appropriate exercise of that power in a case 


where the Union had chosen an illegal sit-down as its 
method of protest. 


The Fansteel case, whose ruling was later applied by 
the Supreme Court to an illegal ‘‘mutiny”’ strike in South- 
ern Steamship Co. v. N.L.R.B., 316 U.S. 31, had a decisive 
impact upon the Board’s position with respect to its powers 
under Section 10(c).*7 With only sporadic exceptions, the 
Board now began to apply the Fansteel restriction far be- 
yond the confines of its context, to all cases of striker mis- 


conduct. — Fansteel and Southern Steamship had 
only denied the _to_reinstate wor : 


17 For an excellent critical analysis of Fansteel and an early prediction 
of its potential indiscriminate extension, see Hart & Prichard, The 
Fansteel Case, 52 Harv.L.Rev. 1275. 


60 


increasingly refused to examine 
ee SS ee the 
ABP any situation Where unfair Tabor practiee strikers 
were guilty 0 -Sargent Co., 
115 NLRB 1627 (1956) ; npeion eniore Co., 100 NLRB 
301 (1952) ; Kelco Corp., 94 NLRB 1766 (1951). As Mem- 
bers Murdock and Peterson noted in their dissent in Patter- 
son-Sargent (at 1639), ‘‘with only a token offering of a 
rationale, which cannot withstand analysis, our colleagues 
proceed to effect a marked extension of the forfeiture doc- 
trine into an area which is a far ery indeed from the Fan- 
steel case.”’? In 1954, the Board’s self-denying construction 
of Section 10(c) by an indiscriminate extension of the 
Fansteet—restriction 10 all striker miscomduct—situations, 
cecasioned the Tandmark First Circuit opinion by Judge 
Magruder in Thayer Co. v. N.L.R.B., 213 F. 2d 148 (C.A. 
1, 1954), cert. den. 348 US. 883. 

The Thayer court, relying particularly on an analysis by 
Professor Archibald Cox, reexamined the Board’s power, 
in unfair labor practice strike cases, to order reinstatement 
to effectuate the policies of the Act: 


... If an economic strike as conducted is not con- 
certed activity within the protection of 47, then the 
ee ee free to discharge the participating em- 
ployéés for the strike activity and the Board is power- 
less to order their reinstatement, see e.g., N.L.R.B. v. 
Indiana Desk Co., 7 Cir., 1945, 149 F. 2d 987. Thisis . 
so because, if the particular collective action is net 
protected § 7 activity, the employer commits no u 
labor practice by thus exeuining theGaptoyment 
relation. He has not interfered with, restrained or 
coerced employees in the exercise of their rights guar- 


anteed in 47. See Cox, The Right to. Engage in Con- 
certed Activities, 26 Ind.L.J. 319, 320 (1951). There- 
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fore, since the power of the Board to order reinstate- 
ment under §10(¢) is dependent upon its finding that 
an unfair labor practice has been committed, and since 
by hypothesis the economic strike was not caused by 


an unfair labor practice, it-beeemes-ormcial to the ques: 


tion _of reinstatementofsn-cconomic striker to inquire 
whether the strike as conducted constituted concerted 
activity withi j 

‘Qn the other hand where, as in the j 


strike _wa: by_an_ unfair ice, the 


power of the Board to order reinstatement is not 
necessarily dependent upon a determination that the 
strike activity was a ‘concerted activity’ within the 
protection of §7. Even if it was not, the National 
Labor Relations Board has power under §10(c) to 
order reinstatement if the discharges were not ‘for 


cause’ * and if such an order would ehtectuate the pon- 


cies of the Act. Of course the discharge of strikers 
engaged in non-Section 7 activities often may be for 
cause, or their reinstatement may not effectuate the 
policies of the Act, but in certain circumstances it 
may.** The point is that where collective action is 
precipitated by an unfair labor practice, a finding that 


° “The ‘for cause’ proviso added to §10(c) in 1947 is applicable where 
the employee is engaged in collective action as well as where he acts alone, 
ELR. Rep. No. 510, 80th Cong., Ist Sess., 38-39; and it would seem that 
where an employee is discharged because he engaged in collective action 
and the discharge is found to be ‘for cause’, the action is not the type 
protected under §7. N.L.R.B. v. Local Union No. 1229, Int. Brotherhood 
of Electrical Workers, 1953, 346 U.S. 464, 74 S.Ct. 172. However, a 
determination that an employee is not engaged in a §7 activity does not 
necessarily mean that, if he is discharged for his participation in the 
unprotected action, the discharge is ‘for cause.’ That depends on the 
surrounding circumstances. What is cause in one situation may not be in 
another.” 

°° “See N.L.R.B. v. Elkland Leather Co., Inc., 3 Cir., 1940, 114 F.2d 
221, certiorari denied, 1940, 311 U.S. 705, 61 S.Ct. 170, 85 L.Ed. 457.” 
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that action is not protected under § 7 does not, ipso 
facto, preclude an order reinstating employees who 
have been discharged because of their participation 
in the unprotected activity.***”’ 


With respect to the ‘‘effectuate the policies’? power of 
the Board, the First Circuit stated: ‘‘It ... may be assumed 
that the Board, as a part of the process of determining 
whether reinstatement would effectuate the policies of the 
Act, will balance the severity of the employer’s unfair labor 
practice which provoked the industrial disturbance against 
whatever employee misconduct may have occurred in the 
course of the strike.’’? The court remanded the proceed- 
ings for the Board’s exercise of its 10(c) ‘‘weighing’’ func- 
tion in the following terms: 


“Certain strikers, however, participated in ac- 
tivities which we find were coercive, and therefore not 
within the scope of §7. The trial examiner, in recom- 
mending the reinstatement of such strikers, took into 
consideration the fact that ‘the strike resulted from 
the flagrant unfair labor practices of Respondent Com- 
panies.’ This seems perfectly proper—not in justify- 
ing the employees’ conduct or in concluding that their 
action was protected under §7—but in deciding 
whether or not . . . their reinstatement would effectu- 
ate the policies of the Act. 

““The Board, as we have noted, made reinstatement 
turn exclusively on whether the employees’ conduct 


°° “This analytical distinction has been overlooked on many occasions. 
Professor Cox states: ‘The distinction was overlooked by the House 
managers in reporting the conference agreement on the Labor Manage- 
ment Relations Act 1947, H.R. Rep. No. 510, 80th Cong., Ist Sess., 38-39 
(1947) and unfortunately it has not always been observed by the Board.’ 
Cox, The Right to Engage in Concerted Activities, 26 Ind. L.J. 319 at 
324, note 24 (1951).” 
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was within §7. It therefore apparently disregarded, 
and properly, under its approach, the fact that the 
strike was touched off by an unfair labor practice. 

“Since we disagree with the Board on some of 
these individual incidents, we shall remand where we 
disagree, with instructions that the Board decide 
whether under the circumstances there was cause for 
the respondents’ refusal to rehire the particular 
strikers involved in the non-Section 7 activity, and if 
not whether reinstatement of these employees would 
effectuate the policies of the Act.’’ 


Notwithstanding the Thayer ruling, on the remand of 
that case to the Labor Board, a three member majority of 
the Board was apparently still unwilling to exercise any 
10(c) ‘‘weighing’’ function. Without comparing the em- 
ployer’s misconduct against that of the strikers, the 


Board’s majority opinion found that the discharge of these 
strikers had been ‘‘for cause’? and refused to order their 
reinstatement. A persuasive minority opinion criticized 
the majority for its failure to undertake the balancing 
function committed to it under 10(c) of the Act. In an 
exposition which we have printed herein for the conven- 
ience of the Court (see Appendix A, infra, pp. 87 to 91), 
the Board minority set forth the kind of considerations 
which the Board should entertain when an employer guilty 
of a violation of the Act seeks to discharge strikers for 
their misconduct. 

Thayer notwithstanding, the Board’s majority has ad- 
hered to its refusal to weigh employer and striker mis- 
conduct against each other to resolve the Section 10(c) 
reinstatement issue. Careful research of the Board’s de- 
cisions since Thayer fails to disclose any instance wherein 
the Board, having found ‘‘unprotected’’ striker miscon- 
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duct, has undertaken also to determine whether in the light 
of the employer’s violations, reinstatement of unfair labor 
practice strikers guilty of misconduct would effectuate the 
policies of the Act. Thus, in the instant case, the Board, 
without finding that the discharges were ‘‘for cause”? within 
the meaning of Section 10(c), failed to rule whether or not 
reinstatement of the dischargees would “effectuate the poli- 
cies of the Act’’; the Board explicitly stated that the only 
material questions were whether the dischargees engaged 
in unprotected activity and whether that activity was the 
reason for their discharge. As we next demonstrate, the 
Board’s renunciation of its 10(c) power to determine 
whether, in the light of the employer’s violations, reinstate- 
ment of strikers would further the Act’s policies, is clearly 
erroneous. 


B. The Board is Required to Determine, Pursuant to Sec- 
tion 10(c), Whether in the Light of all the Circum- 
stances Presented, the Policies of the Act Would be 
Effectuated by Reinstatement of Strikers Discharged 
for Misconduct. 


The Board is required under Section 10(c) of the Act, 
before sustaining discharges for strike misconduct, to do 
more than merely to determine whether the strikers were 
discharged for unprotected activity. The careful and well- 
reasoned Thayer ruling on this issue is highly persuasive, 
and is commended to the serutiny of this Court as the 
proper construction of the Board’s functions under Section 
10(c). A contrary construction overlooks the authority 
granted the Board by the plain language of Section 10(c), 
authority which the Supreme Court itself explicitly recog- 
nized in its Fansteel and Southern Steamship decisions, al- 
though finding abuse by the Board in the exercise of its 
authority in the particular circumstances there involved. 
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Clearly, the Supreme Court’s ruling that the Board ex- 
ceeded its 10(c) discretionary authority in those two cases 
has not freed the Board of its statutory duty to exercise 
its discretion.* Yet that has been the result of the Board’s 
self-denying expansion of Fansteel and its failure to dis- 
tinguish clearly between unfair labor practice strikes and 
purely economic strikes in the exercise of its remedial 
powers. 

Archibald Cox has revealed this impropriety in his analy- 
sis in 26 Ind. L. J. 319, 324, n.24, stating: 


‘‘Employee misconduct may not be sufficiently serious 
to bar reinstatement under Section 10(c) when the 
provocation of the employer’s unfair labor practices 
is taken into account. But the same misconduct may 
fall outside the scope of the concerted activities pro- 
tected by Sections 7 and 8(a)(1) and therefore fur- 
nish the basis for an effective discharge if there has 
been no antecedent unfair labor practice .. . The dis- 
tinction was overlooked by the House managers in 
reporting the conference agreement on the Labor 
Management Relations Act, 1947, H.R.Rep. No. 510, 
80th Cong., 1st Sess. 38-39 (1947) and unfortunately 
it has not always been observed by the Board [citing 
National Electric Products Corp., 80 NLRB 995].’’ 


Other commentators have generally agreed with Professor 
Cox and the Thayer ruling. See, e.g., 7 Stan. L. Rev. 382; 


18 Justice Frankfurter’s dissenting opinion in V.L.R.B. v. Mastro Plastics 
Corp., 350 U.S. 270, 296, points out that: “Even if the strike is not a Sec- 
tion 7 activity, the Board in the unfair labor practice strike situation, as 
distinguished from the economic strike situation, may in its discretion order 
the discharged participants reinstated. This is so because of the antecedent 
employer unfair practice which caused the strike, and which gave employ- 
ees rights under § 8. If the Board finds that reinstatement of such strikers 
is a remedy that would effectuate the policies of the Act, it has the power 
under Section 10(c) to issue the necessary order.” 
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23 G. W. L. Rev. 782; 32 N.Y.U.L. Rev. 839. As pointed out 
in a note on ‘‘Strike Misconduct as Grounds for Denial 
of Reinstatement”? in 32 N.Y.U.L. Rev. 839, 846-7: 


“The idea that the employer’s unfair labor practices 
are a relevant factor in determining whether particu- 
lar misconduct is a bar to reinstatement seems to be 
not only sound policy but supported by authority ... 
The prohibition of the Act against such practices is 
ground enough for balancing them against the mis- 
conduct. Add to this the common sense understand- 
ing that such practices engender an atmosphere of 
bitterness in which violent conduct is more likely to 
occur, and it becomes apparent that the question of 
whether particular misconduct renders the requirement 
of re-employment ‘unreasonable’ cannot be intelligently 
answered unless the employer’s prior unfair labor prac- 


tices, if any, are considered.”’ 


Finally, our position concerning the Board’s reinstate- 
ment authority under Section 10(c) is buttressed by the 
brief for the NLRB submitted to the Supreme Court by 
Solicitor General Sobeloff in opposition to certiorari in 
the Thayer case (Supreme Court of the United States, 
October Term, 1954, No. 372.) For the convenience of the 
Court, the pertinent section of that brief appears as Ap- 
pendix B, infra, at pp. 92 to 96. Solicitor General Sobeloff 
there emphasizes with respect to the Board’s 10(c) rein- 
statement authority that ‘‘since extenuating circumstances 
may mitigate the effect of misconduct considered in the 
abstract, the fact that there are also unfair labor prac- 
tices on the part of the employer may properly be taken 
into account in making this appraisal.’? Pointing out that 
the question has sometimes been expressed in terms of 
whether the striker’s conduct is ‘‘protected’’ by Section 
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7, and sometimes in terms of whether reinstatement would 
effectuate the policies of the Act, the Solicitor General’s 
brief goes on to affirm that, ‘‘However stated, it is clear 
that a striker’s right to reinstatement under the Act is 
not automatically lost because he has engaged in violence 
or intimidation. The question is whether, in the light of 
all the circumstances, the misconduct is sufficiently serious 
to render the employee unfit for further employment.’’ 

Equally significant, the Solicitor General’s statement in 
his Thayer opposition clarifies the relationship of Fansteel 
to the 10(¢c) weighing function of the Board. The Solicitor 
General points out that the sit-down in Fansteel, like the 
mutiny involved in Southern Steamship ‘‘made the strike 
unlawful in its very inception’’ and that the Supreme 
Court’s two opinions ‘‘make clear that it was this par- 
ticular circumstance [unlawfulness in inception] not the 
irrelevance of employer unfair labor practices generally, 
that led to the conclusion in those cases that reinstatement 
was not warranted .. .’’ 

Nor, as the Solicitor General points out, does the statu- 
tory proviso inserted in Section 10(c) by the 1947 amend- 
ment, that ‘‘no order of the Board shall require the rein- 
statement of any individual as an employee who has been 
suspended or discharged for cause’’, free the Board of 
its 10(c) weighing function. Senator Taft made clear dur- 
ing the debate on the enactment of this provision of the 
Taft-Hartley Act (93 Cong. Rec. 6518) that the amend- 
ment was meant merely to reaffirm pre-existing law.’® As 
the Solicitor General’s brief points out: 


“The legislative history of this provision indicates 
that it was merely intended to leave no doubt as to 


-19 All this language does is simply to say exactly what the present 
rule is... When we have a conference with the House and the House 
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the right of an employer to discharge for reasons 
wholly unrelated to union or concerted activities, but 
that it did not change the existing provision of law 
which left it to the Board, on the facts of each case, to 
determine whether there was ‘cause’. As the court 
below stated (Pet. 40), what is cause in one situation 
may not be in another. Since, with respect to strike 
misconduct, the determination of whether it consti- 
tuted cause for discharge formerly comprehended 
evaluation by the Board in the light of all the circum- 
stances, including the employer’s own unfair labor 
practices, it follows that the proviso to Section 10(c) 
has not diminished reinstatement rights in the situa- 
tion presented here.’’?° 


In any event, the scope and significance of the ‘‘for cause’’ 
proviso is not presented for review in the instant case, for 
the Board nowhere found that the discharge of any of the 


77 strikers was “‘for cause’’ within the meaning of Section 


10(c).* Accordingly, it was obliged to undertake = 
ae 


yields on all the major points, if the House conferees want certain lan- 
guage in, and the language does not do any more than state the existing 
law, it is a little hard to refuse to put it in. That is why we put it in. 
For the purpose of the Recorp I am glad to make that statement, because 
there is no intention whatever to change the existing law on this particular 
question.” 

20 Tt should be noted that the analogous term “just cause” in a collective 
agreement has been construed to require a comparison of the misconduct 
on either side, on the grounds that “It is almost a maxim of labor rela- 
tions that a real threat to a Union’s continued existence will bring forth 
all possible legal counter-measures on the part of the Union . . . more- 
over, it can be predicted with almost equal certainty that some acts will 
‘slop over’ the borderlines of legality if the threat persists . . .” Westing- 
house Electric Corp., 26 L.A. 836, 845 (1956). 

21The Board’s determination that Kohler discharged the 77 strikers 
because of their misconduct is not, of course, a determination that they 
were discharged “for cause” within the meaning of Section 10(c) of the 
Act. As the Solicitor General points out above and as the Thayer court 
also noted (see supra, p. 61), “for cause” is a term of art which denotes 
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quiry and make the appropriate finding required by the 
“effectuate the policies’? provision of the Act. 

In sum, the well-reasoned position taken by the Board’s 
minority dissenters in Thayer, the persuasive First Circuit 
decision in Thayer, the analyges by Archibald Cox and other 
commentators, and the binding representations made by 
Solicitor General Sobeloff on behalf of the Board before 
the Supreme Court, all demonstrate that when the Board 
finds an employer guilty of unfair labor practices, its in- 
quiry with respect to the reinstatement of strikers dis- 
charged for misconduct necessarily involves more than the 
mere determination that they engaged in misconduct which 
occasioned their discharge. As we show below, the Trial 
Examiner and the Board having refused to go beyond 
these two questions to balance the misconduct on the two 
sides and to rule whether or not reinstatement of the dis- 
charged Kohler strikers would effectuate the policies of the 
Act, the Board’s order must be remanded for further 
material findings and conclusions respecting the 77 dis- 
chargees.” 


C. A Remand is Required for Board Findings on Whether, 
Under All the Circumstances, Reinstatement of the 
Dischargees Would Effectuate the Policies of the Act. 


The Board, having failed to balance the misconduct on 
the two sides and having failed to make necessary findings 


sufficient grounds for discharge under all the prevailing circumstances. As 
the Thayer court noted, “what is cause in one situation may not be in 
another”; and as the Solicitor General pointed out, the “for cause” ques- 
tion cannot be resolved until the employer’s own violation is taken into 
consideration. 

22JIn the event that this Court agrees with our contentions made 
infra under Point III, which would finally dispose of the question of 
the discharge of 12 mere “bystanders” at demonstrations, further findings 
and conclusions would be required only with respect to the remaining 
65 dischargees. 
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as to whether reinstatement would or would not effectuate 
the policies of the Act, the issue of the discharges must, 
we submit, be remanded for further Board action. Nor is 
a different result required because some of the misconduct 
sustained by the Board as grounds for discharge occurred 
prior to the June, 1954, conversion of the strike into an 
unfair labor practice strike. As we have urged in the pre- 
ceding section of this brief, the Board should have found 
that the strike was, in its inception, provoked by the Com- 
pany’s refusal to bargain in good faith with the Union. 
But even on the Board’s assumption that the strike was 
simply an ‘‘economic strike’’ until June 1, 1954, it remains 
a fact that none of the 77 strikers were discharged until 
9 months after seat date* Finally, and most importantly, 

of the 7 ¢ fired by the Company for 
misconduct suring in whole or in part after June 1, 1954, 
the date of the conversion of the strike by the Company’s 
violations of the Act.2# Thus, the fact that the strike may 


not have commenced as an unfair labor practice strike but 
was only converted to such a strike in June of 1954 did not 
a eee eee 
powers—with respect to the dischargees. Under Section 
10(c) the Board’s authority is unqualified, once it has de- 


termined that ‘‘any person named in the complaint has 
engaged in or is engaging in any such unfair labor prac- 


23 The status under the Thayer doctrine, of workers discharged after 
the conversion of a strike for misconduct occurring before such conver- 
sion, presents some problems. But whatever reasonable time an employer 
may have to discipline an employee for pre-conversion misconduct, the 
more than 9 months which elapsed in this case appears to be an excessive 
gestation period for an employer’s determination to end the economic life 
of one of his employees. 

24 Analysis of the findings of the Trial Examiner and the evidence upon 
which they were predicated indicates only the following of the dis- 
chargees were fired by the Company exclusively for misconduct occurring 
prior to June 1, 1954: Frerichs, Winkel, Seybold, Frazier and Brewer 
(J.A. 261, 263, 268, 269, 316). 
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tice’’, to order reinstatement of employees to effectuate the 
policies of the Act. The Board is clearly empowered to 
order the reinstatement of any employee discharged in 
whole or in part for misconduct after the Company’s vio- 
lations converted the strike to an unfair labor practice 
strike. If, as here, the Company’s violation preceded part or 
all of the misconduct which the Company made the basis for 
its discharge, the Board is obligated to determine whether 
reinstatement will effectuate the policies of the Act.* 


r_can this Court initially resolve the reinstatement 
question with respect to individual discharg $ 


Board itself exercises its primary jurisdiction thereon. 
The Board’s brief before this Court implies that, had the 
Board undertaken the weighing required by Thayer, it 
would have found the equities against the dischargees and 
refused to reinstate them. Pointing to the refusal of the 
Board’s majority, upon the remand to the Board in Thayer, 


25 Had Kohler discharged any striker on the ground that any one of 
the acts of misconduct in which he engaged warranted discharge, a ques- 
tion might be presented concerning the Board’s 10(¢) powers of reinstate- 
ment in the case of a striker who engaged in acts of “unprotected” mis- 
conduct both prior to and after June 1, 1954. However, the record is 
clear that Kohler discharged strikers only on the basis of their entire 
record of misconduct viewed as a continuum. Thus, Conger testified that 
“a man would not be discharged for a single act of misconduct unless it 
was very, very serious” but only for “serious and repeated misconduct” 
(J.A. 3835) and he emphasized that discharges were predicated upon 
“eourses of misconduct” rather than single acts (J.A. 4321-4330). The 
“misconduct” most commonly asserted against the dischargees and occurring 
before June 1, 1954, was, of course, participation in mass picketing as to 
which, far from considering it “very, very serious”, Mr. Conger testified 
that “in a far-fetched view, we probably would have the right to discharge 
anyone who ever participated in a mass picket line, but . . . I was not 
recommending that” (J.A. 18986). 

Thus, the Board’s 10(c) reinstatement authority is here clearly appli- 
cable to at least 72 of the dischargees. As concerns the remaining 5 dis- 
chargees, its authority would appear to apply in light of the Company’s 
belated discharge action. Accordingly, all 77 discharges should be re- 
turned to the Board for further disposition (except as pointed out in n. 22, 
p. 69). 


v 


72 


to reinstate certain workers, the Board urges (Brief, p. 
127) that as to Kohler dischargees engaging in similar 
acts, “‘they are entitled to no greater equitable considera- 
tion than that given to the home demonstrators in Thayer.”’ 
But the hypothesis of the Board’s counsel concerning the 
conjectural disposition by the Board of an issue the Board 
has refused to entertain, is legally and factually untenable: 


1. The simple answer to the conjecture concerning the 
Board’s disposition of the reinstatement issue if the Board 
had performed its weighing function under the Thayer 
doctrine, is that conjecture cannot be substituted for an 


gency’s Performance of its—statutory-functions. It is 
Yoo late in the day for the Boeri tealeng eae be- 
fore this Court upon different grounds than those which 
the Board enunciated as the premise of its action, or to 
sustain the denial of relief without necessary findings on 
a material statutory issue. See SEC v. Chenery Corp., 318 
U.S. 80; American Trucking Associations, Inc. v. United 
States, 364 U.S.1. Indeed, Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177, is controlling on this question; there the 
Board’s failure expressly to make a finding of fact that 
its reinstatement of discharged strikers was effectuating 
the policies of the Act was ruled error. The Board’s fail- 
ure to make any findings of fact regarding effectuating 
the policies of the Act, where it has denied reinstatement, 
is a fortiori erroneous. 

2. The Board’s failure to make any 10(c) findings re- 
garding reinstatement is also a clear violation of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1007. That Act’s 
requirement of findings on all material issues is violated 
by the Board’s failure to make findings with respect to 
reinstatement of the Kohler dischargees under the “‘ef- 
fectuate the policies’? standard of Section 10(c). That 
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reinstatement under 10(c) is discretionary with the Board 
makes no difference, for the Act requires ‘‘findings and 
conclusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion presented 
on the record...’ * If, as we contend, Section 10(¢) com- 
mits a function to the Board in reinstatement cases which 
it did not perform in this case, the Administrative Pro- 
cedure Act requires a remand for further findings and 
conclusions. 

3. Assuming, however, contrary to both the Administra- 
tive Procedure Act and the cited Supreme Court decisions, 
that the Board is entitled to defend its order on the ground 
that the same order would have resulted had it performed 
its 10(c) weighing function, it is nevertheless clear that 
such conjecture is without foundation. True, on remand 
of Thayer, a narrow three-to-two majority of the Board 
failed to find that reinstatement of certain Thayer strikers 


engaging in misconduct would have effectuated the policies 
of the Act. But the situation in Thayer is distinguishable 
from that here presented on at least three compelling 
grounds: 


i. The violations of the Act by Kohler in the instant 
case were different, more severe, of a larger number, and 
over a longer period than those of the Thayer Company. 


26 As the House and Senate committee reports emphasized (see S. Rep. 
752, 79th Cong., Ist Sess., pp. 24-25) : 


“Findings and conclusions must include all the relevant issues pre- 
sented by the record ... It should also be noted that the relevant 
issues extend to matters of administrative discretion as well as of 
law and fact. This is important because agencies often determine 
whether they have power to act rather than whether their discretion 
should be exercised. Furthermore, without a disclosure of the basis 
for the exercise of, or failure to exercise, discretion, the parties are 
unable to determine other or additional facts that might be offered 
by way of rehearing or reconsideration of decisions.” 
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Under these circumstances, certainly a different result 
might be reached in this case upon a weighing of the rela- 
tive misconduct of the Kohler Company and the discharged 
strikers. 

ii. Moreover, in this case the Company, for a substan- 
tial period of months, rehired hundreds of strikers guilty 
of no less misconduct than most of those whom it dis- 
charged on March 1, 1955. Whether or not under these 
circumstances Kohler is subject to the doctrine of “‘con- 
donation,’’* the fact that it did not itself regard as a seri- 
ous matter much of the strike misconduct upon which its 
discharges were predicated, is a major additional factor 
to be considered in determining whether or not the dis- 
chargees should be reinstated under all the prevailing cir- 
cumstances. 

ii. Finally, the Board’s evaluation of strike misconduct 
cannot be predicted by an in vacuo comparison of the 
activities of strikers in this case with those of the strikers 


27 The Trial Examiner found (J.A. 245-46) that Kohler had condoned 
and waived mere presence in the mass picket line as grounds for dis- 
charge, having re-employed hundreds of strikers who participated in 
the mass picket line and Conger having testified that “in a far-fetched view, 
we probably would have the right to discharge anyone who ever partici- 
pated in a mass picket line, but . . . I was not recommending that.” The 
Board, dividing 3 to 2 on this question, reversed the Trial Examiner’s 
finding of condonation of mass Picketing, finding no “attitude of forgive- 
ness” on the part of Kohler (J.A. 68-69). 

We believe the Board’s action to be clear error. The Board has adopted 
as a theory for sustaining discharges what the Company itself stated to be 
a “far-fetched view” which it was “not recommending”. The effect of 
the Board’s decision is to sustain as grounds for discharge activity which 
the Company itself has disavowed as sufficient grounds. 

But whether or not condonation or waiver was here established with 
respect to mere presence on the mass picket line, the significant point is 
that, had the Board undertaken the balancing of the misconduct on either 
side, required by Section 10(c), it is difficult to see how, when measured 
against the serious, flagrant and continued violations of the Act by the 
Company, the Board could have sustained the discharge of persons whose 
misconduct the Company itself regards as de minimis. 
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discharged by the Thayer Company. As a matter of fact, 
the misconduct of many of the Kohler strikers was far less 
serious than that of the Thayer dischargees; certainly this 
is true of the Kohler strikers discharged for mere partici- 
pation in mass picketing or presence at other demonstra- 
tions. Indeed, it is a significant consideration, one not 
presented in Thayer, that Kohler, having seized upon 
“tmiseonduct’”’? to discharge the entire leadership of the 
Union, the Act’s policies would clearly be furthered by 
the reinstatement of the officers of the collective bargain- 
ing representative with which the Company has now been 
ordered to bargain in good faith. 

In sum, considering the less serious nature of the mis- 
conduct of Kohler dischargees, considering the more con- 
tinuous and aggravated nature of Kohler’s violations of 
the Act, and considering the evidence that Kohler itself 
attached little consequence to most_of the ‘‘misconduct”’ 

involved, it cannot presently be said that had the 
Board undertaken the weighing function required by Sec- 


tion 1 have refused to reinstate Kohler 
dischargees, merely because i reinstate certain 


dischargees in Thayer. The balancing of the equities on 
either side under Section 10(¢) to determine whether, in 
the light of the employer’s violations of the Act, strikers 
discharged for misconduct should be reinstated to effectuate 
the policies of the Act, is necessarily a difficult and sensi- 
tive task in each particular case. Until the Board has 
undertaken that task, it is impossible to say which of the 
77 Kohler dischargees who engaged in different types of 
misconduct on different occasions would be ordered rein- 
stated to effectuate the policies of the Act. 

As the Board urges before this Court (Brief, p. 128), 
‘‘Tn the final analysis, whether, reinstatement will effectu- 
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ate the purposes of the Act ‘is a nice question of the ap- 
propriateness of the remedy confided primarily to Board 
determination.’ Thayer, supra ...’’ The ‘‘nice ques- 
tion’’ confided “‘to Board determination’’ is one which in 
this case the Board has so far declined to resolve upon 
appropriate findings and conclusions. While this is patent 
error which would require a remand in any event, it is all 
the more necessary in a case involving such major inter- 
ests and which has become the focus of so much national 
attention that no slightest possibility of unfairness should 
be permitted to result from a foreshortened exercise of the 
Board’s remedial authority. Accordingly, we submit that 
the portion of the Board’s order regarding reinstatement 
of the dischargees must be remanded for further necessary 
findings and conclusions under Section 10(c) of the Act. 
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The Board Erred in Failing to Reinstate Strikers Who 
Were Mere Bystanders at Home or Employment Office 
Demonstrations. 


In the previous section we have demonstrated that, the 
Board having failed to give appropriate consideration 
to certain relevant matters bearing upon the discharge 
of strikers found guilty of ‘‘misconduct’’, and having 
failed to make necessary findings and conclusions, the 
matter of the discharges must be returned to the Board 
for further consideration. However, with respect to a 
limited group of the dischargees, twelve strikers discharged 
for mere presence at the scene of demonstrations, the ap- 
propriate disposition is an order from this Court requir- 
ing their reinstatement at once and without the Board 
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‘‘weighing’’ process required for the remainder of the dis- 
chargees.”® 

We recognize that this Court might consider withholding 
action on this more limited issue pending the Board’s 
reexamination of all of the discharges under the Thayer 
doctrine. But we submit that strong considerations of 
public policy call for this Court’s early review of the 
Board’s attempt to rekindle the doctrine of vicarious 
liability, a doctrine previously discredited by decisions 
of this Court and other circuits. The Board’s ruling 
here directly contravenes this Court’s BVD d 
the-decisions of other circuit courts upon which it was 
based; that circumstance and the unfairness to the strikers 
of further delay in reinstatement impel prompt review 
of the Board’s refusal to reinstate strikers guilty of no 
more than presence at demonstrations where others en- 
gaged in verbal or physical misconduct. 


The refusal of the Board to reinstate strikers on the 
sole ground that they were present at the scene of unruly 
demonstrations is patent error. These demonstrations 
took place, during the months of August and December, 
1954, and January, 1955, in front of the homes of non- 
strikers and in front of the Kohler employment office 
(J.A. 249, 251). Regarding the home demonstrations, the 


———— Sr — 

28 Presence at demonstrations was the basis for denial of reinstatement 
to Byrum (J.A. 291-293), Champeau (J.A. 275-276), Eckhardt (J.A. 285- 
287), Felde (J.A. 304-306), Hildebrand (J.A. 293-296), Lorier (J.A. 277- 
278), Meyer (J.A. 296-299), Renzelman (J.A. 284-285), Riehl (J.A. 299- 
301), Rothe (J.A. 273-275), Westphal (J.A. 289-291), and Verle 
(J.A. 278-280). 


78 
by the crowd, and of curiosity seekers. About half of the 


erdwd were women and children.”’ He also found that 
many of the strikers who were present in the crowd were not 
actively engaged in yelling, jeering, etc. and that there 
was no evidence that any striker had attended the demon- 
strations at the direction or suggestion of the Union or 
any of its representatives. ‘‘Indeed [the Trial Examiner 
continued], the evidence showed that the demonstrations 
shortly became a matter of common knowledge in the 
community, that some of the strikers learned of them 


from the ‘general talk_anund_towe’—or_on_tue_picket ~ 
ime, or at the soup kitchen, or ‘from the-grape—vine’. 
Some had just followed the crowd or had gone from 
curiosity to cee what-was EOE so" (UA 350) 


Regarding the employment office demonstrators, the Trial 
Examiner found that they assembled in groups along the 
sidewalk in front of the employment office. On some occa- 
sions, when job applicants approached, some of the strikers 
attempted to block aecess to the employment office, while 
as to others the evidence only showed their presence on 
the scene (J.A. 255). 

Wherever it was established that a dischargee had 
pushed, shoved, or otherwise mistreated a non-s er ata 
home or employment office demonstration, the Trial Exam- 
i 4 is discharge, 
but he held that no such grounds existed where the evidence 
showed only that the dischargee was present at the scene 
of a demonstration (J.A. 70, 72). A bare three-to-two ma- 
jority of the Board overruled the Trial Examiner, holding 
that Kohler had valid grounds for discharging all strikers 


—_—— 


29 In reversing the Trial Examiner’s ruling that mere bystanders must 
be reinstated, the Board proceeded solely on its view of the applicable law 
without reviewing or challenging the findings upon which the Trial Exam- 
iner had acted (J.A. 71-73). Therefore, on this appeal, the findings of the 
Trial Examiner are controlling on the pending question. 
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identified as present at home or employment office demon- 
strations (J. A. 71, 72). Clearly, the Board erred in hold- 
ing mere bystanders-at these demonstrations responsible 
for the actions of the demonstrators or the effects thereof. 
The case of Eugene Hildebrand, one of the bystander dis- 
chargees, serves to illustrate the point. 

Hildebrand was present on two occasions in a crowd that 
congregated in the 1900 block of North 21st Street. Hilde- 
brand’s unrefuted testimony, credited by the Trial Exami- 
ner, indicated that, on one of these two occasions, he ‘‘was 
not really picketing, he was only there,’’ having ‘‘gone to 
the location out of curiosity,’’ and as to the other occasion, 
that he had gone ‘‘to pass out literature to the company’s 
representatives.’’*° On both of these occasions he discussed 
the strike with Kohler representatives present at the scene. 
In addition, Mr. Desmond, one of the Kohler attorneys, 
testified that ‘‘following a demonstration at the Eberhady 
home, he saw Hildebrand, who had been standing near the 
car occupied by the Kohler representatives, go in the direc- 
tion of the Robert Hensel home as another demonstration 
began there...’’ Hildebrand testified that on one occasion 
“the assumed from rumors . . . that there would be another 
demonstration ... and that he drove there from his home 3 
blocks away ; that he again spoke to Desmond in the car and 
asked him whether he had read the literature, but got no 
response’’ (J. A. 293-296). 

The Board majority upheld Hildebrand’s discharge on 


30 Hildebrand testified with respect to the latter occasion: 


“Well, between the 11th and the 16th I had heard from whom I don’t 
know, that the company car had returned to this area once again, so 
I went up on the 16th with the intention of taking some strike bul- 
letins and some political literature that was being circulated at the 
time in preparation for the coming election and I was going to give 
it to the company’s representatives, hand it to them, and that is what 
I did on the 16th when I went up there” (J.A. 13584). 
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the basis of this, the only evidence adduced concerning him. 
Hildebrand, it concluded, ‘‘by being present at the home 
demonstrations . . . did contribute to the coercion and in- 
timidation of the nonstrikers .. .’’ (J.A. 71). Yet Hilde- 
brand did not, in fact, do any such thing. He was attracted 
by demonstrations in the neighborhood of his own home and 
went, out of curiosity, to observe them.*t He handed out 
leaflets at the scene to Company representatives and dis- 
cussed the strike with them, engaging in no jeering, shout- 
ing or other activity which could be considered to have 
coerced or intimidated anyone. 

It is clear that Eugene Hildebrand did not in any way 
engage in any ‘‘unprotected’’ activity; that he was not 
responsible for any misconduct which may have occurred at 
any demonstrations, and cannot be held responsible for 
such misconduct. Yet, Hildebrand was held justifiably dis- 
charged because of his ‘‘participation’’ in home demonstra- 
tions. Clearly, the Board’s ruling is based on a wholly arbi- 
trary presumption of complicity. 

Moreover, under the controlling authorities, a striker 
Sena 
responsible for the actions of other strikers and cannot be 
discharged on that account. In NLRB. wv. BVD, 99 U.S. 
App. D. C. 64, 287 F.2d 545 (1956), this Courthad before it 
the question of reinstatement of picketers in an unfair labor 
practice strike whose discharge the Board had sustained; 
this Court rejected the Board’s conclusion, finding no evi- 
dence of their individual participation in the interdictable 
misconduct on the picket line. The picketing there was ac- 


31 Conger testified that when he referred to home picketing he was “not 
referring to purely curiosity seekers who may have been hearing the noise 
and uproar and drove around to see what was happening, as even our 
executive vicepresident did, on one occasion. I wouldn’t call him a picket” 
(J.A. 4234) (emphasis supplied). 
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companied by widespread violence, but only one of the in- 
cidents involved was proved against the dischargees in 
question. The Court ruled that this single incident could 
not be regarded as sufficient reason for withholding the 
usual remedy of reinstatement ‘‘in the context of the en- 
tire strike.’? And with respect to the other incidents, as to 
which the participation of the dischargees had not been 
specifically proved, this Court held that ‘‘. . . the Board 
has no authority to deny reinstatement to employees who 
do not ... directly or indirectly. participate in, authorize 
or ratify misconduct’’ (Id. at 550). 

In its BVD decision, this Court relied on a long line of 
precedents upholding the basic principle aptly expressed by 
the Fifth Circuit in NV.L.R.B. v. Marshall Car Wheel and 
Foundry Co., 218 F.2d 409, 418 (C. A. 5, 1955), that although 
the Board is charged with the deterrence of misconduct by 
strikers, it must be certain that its order ‘‘would not tend 


to penalize those individual employees . . . who may not 
fairly be charged with any responsibiti Trefor.’’ 
:__"’.,OO SS 


32 Vicarious responsibility is not favored in our system of juris- 
prudence. Exception is made only when there exists such a special rela- 
tionship between the parties (such as is often found between master and 
servant, husband and wife, parent and child, automobile owner and 
passenger, etc.) that a legal implication of agency is deemed justified. 
The reasons for imposing vicarious liability in such cases are varied, 
but the situation most comparable to ours is that in which the court holds a 
relationship between two or more persons to be a “joint enterprise.” Joint 
enterprise, however, requires mutual right of control. But “the mere rela- 
tionship between... fellow employees ... will not warrant an inference 
of mutual right of control, even where people standing in that relationship 
to each other are pursuing together a common purpose and one pertaining 
to the relationship.” James, Vicarious Liability, 28 Tulane L. Rev. 161, 
211. This is so even where the unlawful act is done in furtherance of 
the common purpose, so long as it is done without the concurrence of 
the others. 52 Am. Jur. 455, 

And certainly, a mutual right of control will not be found on the basis 
of mere presence at the scene of the misconduct in question. In the absence 
of a positive showing of mutual right of control, and despite mental acquies- 
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Again, in V.L.R.B. v. Deena Artware, Inc., 198 F.2d 645 
(C.A. 6, 1952), cert. den. 345 U.S. 906, the Company con- 
tended that the strikers had forfeited their right to re- 
instatement because of the violence which accompanied 
the picketing. But the co j i tion 
insisting that ‘‘unauthorized f violence on the part 


of individual strikers are not chargeable to other Union — 
members in the absence of proof that identifies them as 
participating-in-sueh-riolence.’”’ And in N.L.R.B. v. Crow- 
ley’s Milk Co., Inc., 208 F.2d 444 (C.A. 3, 1953), the Board 
had found that dischargee Smith was one of twelve em- 
ployees who picketed in front of the garage door of the 
plant. Despite the incidents of misconduct during these 
occasions, of which the Board did not find Smith personally 
culpable, the Board ordered Smith’s reinstatement. The 
Third Circuit ordered the Board’s ruling enforced, saying: 
*‘Any such claim of impropriety in Smith’s reinstatement 


must be evaluated in the light of what he personally did or 
authorized.’’ * 


It is impossible to reconcile the language and the rulings 
of any of the cited decisions with the holding of the Board 
in the instant case.* The rationale of this Court’s BVD de- 


cense in the misconduct, liability will only be imposed on proof that the 
individual participated in or encouraged the misconduct. 27 A.L.R. 549; 
Walker v. Kellar, 226 S.W. 796, —— Tex. Civ. App. —— (1920); Weber 
v. Paul, 40 N.W. 2d 8, 241 Towa 121 (1949). Accord: 4 Am. Jur. 127; 
Tauscher v. Doernbecher Mfg. Co., 56 P. 2d 318, 322, 153 Ore. 152 (1936) ; 
Guidry v. Breauz, 164 So. 666, 667, —— La. App. —— (1935). 

33 For other judicial ralings to the same effect, see N.L.R.B. v. Wallick, 
198 F.2d 477 (C.A. 3, 1952); N.L.R.B. v. Cambria Clay Products, 215 
F.2d 48 (C.A. 6, 1954). See also Wichita Television Corp., Inc., 122 
NLRB 222, enf’d, 277 F.2d 579 (C.A. 10, 1960); Bowman Transportation 
Ine., 112 NLRB 387 (1955). 

“Jt is worthy of note that the Board itself has on many occasions 
recognized the invalidity of the principle of vicarious responsibility. That 
the Board’s decision was a drastic departure from its continuing policy 
against imputing vicarious responsibility to strikers is clear from an 
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cision is directly applicable to the instant case, wherein the 
Board applies the theory of vicarious guilt rejected by this 
Court in BVD. The Board has ruled, regarding Kohler 
strikers merely present at demonstrations, that ‘‘by their 
very presence such strikers lent tacit approval of these un- 
ruly mob demonstrations, and all strikers who were iden- 
tified as being present were equally guilty of the resulting 
coercion and intimidation’’ (J.A. 71, 73). <A finding that 
mere presence gives ‘‘tacit approval’’ to misconduct by 
others fails to meet the strict requirement of ‘‘participation, 
authorization or ratification’’ laid down in BVD, Marshall 
Car and like eases; if allowed to stand, it would make a 
mockery of those decisions.* 


examination of two decisions which it handed down contemporaneously 
with that in this case. In Fishman ¢ Sons, Inc., 122 NLRB 1436, enf’d., 
278 F.2d 792 (C.A. 3, 1960), the employer contended (as does Kohler 
in the instant case) that the conduct of the pickets in blocking ingress 
of other employees to the plant barred their reinstatement. But the 
Board, citing Crowley’s Milk, supra, held that since the employer was 
unable to identify the pickets who participated in such activity, none of 
the pickets could be denied reinstatement therefor. And in Revere Metal 
Art Co., Inc., 127 NLRB 1028 (1960), this principle was reaffirmed when 
the Board, in considering the reinstatement of a union steward, credited 
his testimony that he was not involved in an attack by some strikers on 


a nonstriker. The Board said that where a statutory right to reinstate- 
ment is involved, a, CREE UST BE ebro efirmaTIC®Pro9f oF misconduct 


35 Nowhere in its brief does the Board adequately reconcile its action with 
BVD and the other authorities. It asserts that “the strikers by being 
present made common cause with those who engaged in overt misconduct” 
(Brief, p. 66). In the absence of any evidence to that effect, however, this 
is but another way of asserting that presence is legally synonymous with 
guilt. Nor does the Board’s reference before this Court (p. 123) to the 
fact that the strikers were “identified” as present at the demonstrations 
constitute a distinction of the controlling authorities. In BVD and the 
other cases, it is equally true that the dischargees were present at the scene 
of unlawful conduct—the essence of the rulings is to the effect that such 
presence alone will not support a legal inference of guilt by association. 
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Finally, it is most noteworthy that in overruling the Trial 
Examiner’s reinstatement of mere bystanders at the demon- 
strations, the Board gives controlling significance to a fac- 
tor which the Company itself has wholly discounted. Her- 
bert Kohler, president of the Company, who held over-all 
responsibility for its affairs including its labor relations 
(J.A. II, 108), rejected mere presence on the scene of em- 
ployment office demonstrations as a sufficient basis for dis- 
charge of strikers. When asked ‘‘Did you consider the mere 
identification of faces on photographs at the employment 
office a reason for discharging in February’’, President 
Kohler replied unequivocally ‘‘I would say not’? (J.A. 
16920). Indeed, President Kohler rejected conduct far 
closer to participation in these demonstrations than mere 
presence, as sufficient grounds for discharge: 


“‘Q. If persons were walking to the employment office 
and were talked to by the pickets, was that a reason 


for firing them? 

. I would say not. 

. If there was talking to an applicant in front of the 
employment office and the pickets gathered around 
during the conversation, would that be a reason 
for discharge? 

“A. Well, I wouldn’t say—it all depends upon the ac- 
tual circumstances. 

“<Q. All right. Well, tell me what you mean. 

‘cA. Well, if they were crowding him or elbowing him 
or kicking him or shoving him or trying to prevent 
his entrance into the employment office, it was 
strictly—if it was strictly a matter of persuasion 
and no bodily contact, no intimidation, I would 
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say—there nothing had been violated, they were 
perfectly within their rights to try to persuade 
a man not to come to work or get a job’’ (J.A. 
16912) .*¢ 


In short, whereas President Kohler testified that by 
the presence of strikers and their participation, through 
peaceful persuasion, at employment office demonstrations 
“‘nothing had been violated, they were perfectly within their 
rights’’, the Board majority’s reversal of the Trial Exam- 
iner on this question has transmuted this same conduct into 
conclusive grounds for sustaining the discharge of Kohler 
strikers. This grotesque result demonstrates the inadequate 
consideration and care which the Board gave to the ques- 
tion of the discharge of the 77 strikers, including the entire 
leadership of the Union at Kohler. Whether by direct action 
of this Court or more careful reconsideration by the Board 


itself, it is clear that the matter of the reinstatement of 
the dischargees cannot be left in its present posture. 
Affirmance of this aspect of the Board’s determination 
would do violence to accepted principles of law and cause 
manifest injustice to former Kohler employees arbitrarily 
deprived of their livelihood. 


36 Similar testimony was given by Conger: 
“Q. (by Mr. Desmond) ... Mr. Conger, will you please tell us why 
you did not recommend the discharge of Oscar A. Rumpff? 


“The Witness: I did not think there was enough evidence of miscon- 
duct to warrant it. There were some photographs which showed 
he had been present on the picket line on one occasion when 
there was an incident on the picket line, and that was about all 
except a note that he had been cruising around the neighborhood 
in a car, which I didn’t consider very much” (J.A. 18935). 


See also n. 31, p. 80, supra. 
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Conclusion 


For the foregoing reasons, it is submitted (1) that the 
Board’s determination that the Company bargained in 
good faith prior to the commencement of the strike and 
that the strike was, accordingly, a mere economic strike in 
its inception, should be reversed with appropriate correc- 
tions in the Board’s remedial order, (2) that the issue of 
the reinstatement of the dischargees should be remanded 
to the Board for further findings and conclusions under 
Section 10(c) of the Act, and (3) that the discharged 
strikers who were merely bystanders at demonstrations 
should be reinstated as a matter of law. 


Respectfully submitted, 


JoserH L. Rav, Jr., 
Joun Srarp, 
Attorneys for Local 833, 
UAW-AFL-CIO, 
1631 K Street, N.W.., 


Washington 6, D.C. 
Of Counsel: 


Haszotp A. CRANEFIELD, 
Detroit, Michigan. 
Lovis H. Potiax, 
New Haven, Connecticut. 
Davi Rasrxovirz, 
Sheboygan, Wisconsin. 
Harrrtr R. Tayor, 
Washington, D. C. 
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APPENDIX A 


EXCERPT FROM DECISION OF NLRB IN Thayer Co., 
115 NLRB 1591 


Memspers Murpock anp Pererson, dissenting: 


We disagree strongly with this decision of our colleagues 
not to remedy the Respondents’ unfair labor practices with 
respect to some 20 employees. They conclude that such a 
decision effectuates the policies of the Act. We reach a 
contrary conclusion. After a careful examination of the 
facts of this case in the light of the court’s remand, we con- 
clude that there was not cause for the Respondents’ refusal 
to reinstate these employees and that their reinstatement 
would effectuate the policies of the Act. 

Before setting out the reasons for our conclusion, we 
must refer to what appears to be a more basic disagree- 
ment between our views and those of our colleagues. The 
majority opinion specifically points out that the Board’s 
failure to seek Supreme Court review of the remand in this 
case does not mean that the Board agrees with the circuit 
court’s treatment of the issue remanded. If this statement 
signifies that the majority does not accept, other than for 
purposes of this case, the court’s view that the Board has 
authority in certain situations to order the reinstatement 
of strikers who have engaged in conduct not protected by 
Section 7 of the Act, we must note our disagreement. In 
our judgment the Court of Appeals correctly holds that 
Section 10(c¢) of the Act grants such authority to the Board, 
and the Board has a duty to exert that authority in appro- 
priate circumstances. 

Whatever the views of the majority members may be, 
however, as to the Board’s authority in this respect, they 
have accepted the court’s interpretation of the Act as con- 
ferring this authority for purposes of the remand. Our 
dissent is therefore directed to their application of the 
authority in this case. 

The authority conferred upon the Board by Section 
10(c) to fashion a remedy for unfair labor practices is 
broad and accompanied by comparable responsibility. Its 
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exercise requires the Board to employ considerable dis- 
cretion and to draw upon its administrative experience 
and specialized knowledge. We therefore regret that our 
colleagues have not seen fit to set forth in other than the 
most general terms the factors upon which they rely in 
making the important administrative determination that it 
would not effectuate the purposes of the Act to order an 
affirmative remedy with respect to the employees involved 
in the remand. We shall attempt to discuss in more detail 
the considerations which impel our conclusion that there 
was not cause for the failure to reinstate these employees 
and that their reinstatement would effectuate the policies 
of the Act. 

We consider first the unfair labor practices committed by 
the Respondents. The severity of these unfair practices is 
an element which the court assumed the Board would esti- 
mate in framing the appropriate remedy; and the majority 
acknowledges the significance of this element... . 

Summarized, the misconduct involved in the remand con- 
sists of 7 visits by groups of strikers to homes of non- 
strikers in an attempt to persuade the nonstrikers to ob- 
serve the strike, and 1 incident in which a number of 
persons from the vicinity of the picket line ran after a 
nonstriker as he left work. They called him names, and 
one unidentified member of the group struck the nonstriker 
a ‘‘blow in the lower rear.’? The General Counsel’s brief 
points out that this so-called blow appears to have been 
nothing more than an open-handed slap at the buttocks, 
well protected by his winter clothing. The circuit court— 
apparently because of the large number of strikers partici- 
pating in the incidents and their loud manner—decided 
that the incidents were ‘‘coercive in nature and calculated 
to instill fear of physical harm’’ in the nonstrikers. In 
deciding the issue remanded, we accept the court’s appraisal 
of the incidents. For purposes of determining the appro- 
priate remedy in this case, however, such misconduct must 
be evaluated in the light of other circumstances. 

For example, it is significant that the strike was an 
unfair labor practice strike conducted in an atmosphere of 
considerable provocation. From the beginning of their or- 
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ganizational efforts the strikers had suffered the constant 
harassment of the Respondents’ unfair labor practices. 
Their attempts to deal with the Respondents in a peaceful 
and orderly fashion had failed due to the Respondents’ 
hostile attitude and unlawful acts. They had been threat- 
ened with economic reprisal because of their union sympa- 
thies. Seventeen of their most active members, including 
three members of their organizing committee, had been 
discharged because of adherence to the Union. When the 
employees struck in support of those who had been dis- 
criminated against and in an attempt to force the Respond- 
ents to observe the provisions of the Act, they were sub- 
jected to additional provocation. The Respondents made 
overtures to the strikers to abandon their protest and were 
successful in causing defections in the strikers’ ranks. The 
Respondents further attempted to break the strike by il- 
legally depriving strikers of seniority rights and by con- 
tinuing support to the dominated Council which served as 
a divisive influence among employees. . . 

Finally, in determining the remedy which will best effec- 
tuate the purposes of the Act, we would emphasize the 
Board’s responsibility to act in the public interest. In 
exercising its authority under Section 10(c) the Board’s 
concern is not simply to balance equities between private 
employers, labor organizations, and employees, but to de- 
vise a remedy which will remove obstructions to commerce 
for the public benefit. Congress in drafting the Act and 
establishing the Board’s functions declared its conviction 
that certain unfair practices of employers and labor organ- 
izations are sources of friction and industrial strife bur- 
dening commerce, and that such conflict can be avoided or 
substantially minimized if these practices are eliminated 
and collective bargaining encouraged. Thus, we conceive 
that the Board’s primary responsibility in fashioning a 
remedy is to uproot as effectively as possible the unfair 
labor practices which cause industrial discord and unrest 
with attendant impetuous action by individuals. 

While the Board must not countenance individual acts 
of misconduct and should use its influence to discourage 
unseemly behavior during strikes, it must not in so doing 
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weaken the sanctions of the Act as to unfair labor prac- 
tices. By withholding an affirmative remedy for the Re- 
spondents’ unfair labor practices as to 20 employees here, 
our colleagues have, we fear, in their fervor to condemn 
the misconduct of certain strikers, failed in their overall 
responsibility to correct violations of the Act. They have 
fashioned a remedy more effective in defeating the private 
remedial claims of strikers than in vindicating the public 
wrong implicit in the Respondents’ defiance of the Act. 
They have disqualified certain strikers for reinstatement 
and back pay without substantial evidence that those strikers 
participated in objectionable conduct. A decision, such as 
the one the majority has reached in this case, can but en- 
courage employers who would ignore the provisions of the 
Act and must demonstrate to them that they may success- 
fully avoid the detriment of a reinstatement and back-pay 
order if employees during a strike, either by chance or 
provocation, engage in less than proper conduct. 

While we are in positive agreement with the purpose 
of our colleagues to discourage intemperate conduct by 
strikers, we doubt that the remedy they have framed will 
achieve this purpose. Withholding reinstatement and back 
pay from the strikers who engaged in misconduct will be 
of little significance in deterring strikers from the rash 
acts which commonly arise in the heated atmosphere of 
a labor dispute, while ordering such affirmative relief would 
in no wise justify the improper conduct. A reinstatement 
and back-pay order does not grant a reward to employees ; 
it rather restores the jobs and wages which unfair labor 
practices caused them to lose. Such an order in this case 
would merely attempt to put the employees in the position 
they would have occupied had the Respondents obeyed the 
Act. It would also serve as a vivid reminder to other 
employees that the employer cannot violate the Act with 
impunity, and would restore to them a freedom of action 
which has been impaired by the coercive effect of repris- 
als visited on some employees. Failure to order reinstate- 
ment and back pay, however, significantly lessens the ef- 
fectiveness of the Board’s order in remedying the extensive 
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unfair labor practices which occurred here. It permits 
the Respondents to enjoy a partial success in their unlaw- 
ful campaign to rid themselves of union adherents by allow- 
ing them to continue to withhold employment from 20 
union advocates, 8 of whom (including the Unions’ chief 
spokesman and some members of the organizing committee) 
they discriminatorily discharged. The cease-and-desist 
order issued to the Respondents forbids a repetition of 
their unlawful acts and may serve to prevent future viola- 
tions of the Act. It has no effectiveness to correct the 
wrongs already done. Only an affirmative order of rein- 
statement and back pay would, to the extent possible, re- 
establish the situation which would have obtained in the 
plants but for the Respondents’ illegal acts and publicize 
to all employees that the Respondents’ unfair labor prac- 
tices have been removed and their rights to self-organiza- 
tion protected. Without such an order, the unfair labor 
practices are imperfectly remedied. Such an imperfect 
remedy does not in our view effectuate the policies of the 
Act. 

So, in reaching our decision in this case, we have at- 
tempted to evaluate the gravity of the Respondents’ un- 
fair labor practices and the seriousness of the strikers’ 
misconduct in the light of all the circumstances of this 
case and the realities of industrial life as evidenced in the 
Board’s long administrative experience. We have been 
ever mindful of the Board’s significant responsibility to 
administer the declared public policy of eliminating unfair 
labor practices which induce strife and of encouraging 
free collective bargaining. In our judgment these considera- 
tions lead to only one conelusion—that an adequate remedy 
in this case which will effectuate the purpose of the Act 
must include reinstatement with back pay of the employees 
who participated in the eight incidents involved in the 
remand. 
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APPENDIX B 


EXCERPT FROM BRIEF FOR THE NATIONAL LABOR RELA- 
TIONS BOARD IN OPPOSITION, BEFORE THE SUPREME 
COURT OF THE UNITED STATES, OCTOBER TERM, 1954, 
NO. 372, Thayer Co. v. N.L.R.B. 


“¢. . . In determining whether misconduct occurring in 
the course of a lawful strike would deprive the participants 
of their reinstatement rights, the Board and the Courts of 
Appeals, both under the original and amended Acts, have 
generall: ‘exceed 
the Bounds of lawful conduct in ‘‘a moment of animal exu- 


993 ae ) or in a manner not 


activated oa improper motives and _ these—flegrant—cases 

in Which-the-misconduet is so violent or of such Serious 
character as-to-render the employee unfit for further serv- 
ice.’ National Labor Relations Board v. Illinois Tool 
Works, 153 F.2d 811, 815-16 (C.A. 7).*. Moreover, since 
extenuating circumstances may mitigate the effect of mis- 
conduct considered in the abstract, the fact that there are 
also unfair labor practices on the part of the employer may 
properly be taken into account in making this appraisal.” 


6 See also, National Labor Relations Board v. Kelco Corp., 178 F.2d 
578, 582 (C.A. 4); National Labor Relations Board v. Cambria Clay Prod- 
ucts Co., 34 LRRM 2471, 2475-2476 (C.A. 6, July 7, 1954); Dalton Tele- 
phone Co., 82 NLRB 1001, 1006, enforced, 187 F.2d 811 (C.A. 5), cer- 
tiorari denied, 342 U.S. 824; Deena Artware Co., 86 NLRB 732, 734, 
enforced, 198 F.2d 645 (C.A. 6), certiorari denied, 345 U.S. 906; Kansas 
Milling Co., 86 NLRB 925, 927-928, enforced on this point, 185 F.2d 413 
(C.A. 10); Republic Steel Corp. v. National Labor Relations Board, 107 
F.2d 472, 479 (C.A. 3), certiorari denied on this point, 309 U.S. 684; 
National Labor Relations Board v. Elkland Leather Co., 114 F.2d 221, 225 
(C.A. 3), certiorari denied, 311 U.S. 705. 

T™C£. Berkshire Knitting Mills, 46 NLRB 955, 1003, enforced, 139 F.2d 
134, 141 (C.A. 3), certiorari denied, 322 U.S. 747, with Republic Creosot- 
ing Co., 19 NLRB 267, 288; Acme-Evans Co., 24 NLRB 71, 118, enforced, 
130 F.2d 477 (C.A. 7), certiorari denied, 318 U.S. 772; NLRB, Third 
Annual Report (Govt. Print. Off., 1939), 209-212; NLRB, Fourth Annual 
Report (Govt. Print. Off., 1940), 105-107. See also, Mastro Plastics 
Corp., 103 NLRB 511, 515, enforced, 34 LRRM 2484 (C.A. 2, July 16, 
1954). 
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Indeed, this Court, in differentiating between the unpro- 
tected work stoppage in Automobile Workers v. Wisconsin 
Board, 336 U.S. 245, and the stoppages in Harnischfeger 
Corp., 9 NLRB 676, and; related cases which did not justify 
discharge, explained that in the latter, ‘The drastic rem- 
edy of discharge, so outweighing any possible damage in 
those cases to the employer and so tainted by antiunion 
motives, led to the Board’s conclusion of unfair labor prac- 
tices proscribed by the Act.’ Automobile Workers, supra, 
336 U.S. at p. 256. 

‘The decisive inquiry has sometimes been expressed in 
terms of whether the conduct exceeds or is within the 
bounds of the concerted activity protected by Section 7, * 
and sometimes merely in terms of whether reinstatement 
would effectuate the policies of the Act. However stated, 
it is clear that a striker’s right to reinstatement under the 
Act is not automatically lost because he has engaged in 
violence or intimidation. The question is whether, in the 
light of all the cireumstances, the misconduct is sufficiently 
serious to render the employee unfit for further employ- 
ment.’® Reaching the same result, the court below stated 
that strike activities which restrain or coerce other em- 
ployees are outside the protection of Section 7, and that 
the surrounding circumstances, including the employer’s 
provocation, are to be taken into account ‘in deciding 
whether or not [the strikers’] discharge was ‘‘for cause’’ 
and whether their reinstatement would effectuate the poli- 
cies of the Act’ (Pet. 47). 

There is no merit in petitioners’ contention (Pet. 12, 


8 See National Labor Relations Board v. Illinois Tool Works, 153 F.2d 
811, 815-816 (C.A. 7); Elk Lumber Co., 91 NLRB 333, 336-337; Nashville 
Corp., 94 NLRB 1567, 1570; Porto Rico Container Corp., 89 NLRB 1570, 
1578; Longview Furniture Co., 100 NLRB 301, 304-305, modified, 206 
F.2d 274 (C.A. 4); National Electric Products Corp., 80 NLRB 995, 
999-1000. 

® See cases in n. 6, supra. 

10 To the extent that the Board used a narrower approach in this case 
(see p. 11), it was attributable to the circumstance that, in its view, this 
was sufficient to meet petitioners’ contention, which was merely that the 
incidents of misconduct were a bar to reinstatement because non-strikers 
were restrained and coerced thereby (see R. 2579). 
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14-15) that the decisions of this Court in National Labor 
Relations Board v. Fansteel Corp., 306 U.S. 240, and 
Southern S.S. Co. v. National Labor Relations Board, 316 
U.S. 31, preclude giving consideration to the employer’s 
unfair labor practices in determining whether employees 
engaging in strike misconduct have forfeited their right to 
reinstatement. Famnsteel involved a sit-down strike and 
Southern Steamship a mutiny on board ship. Both of these 
activities, unlike the type of misconduct involved in the 
incidents for which this case was remanded by the court 
below, made the strike unlawful in its very inception. The 
Court’s opinions make clear that it was this particular 
circumstance, not the irrelevance of employer unfair labor 
practices generally, that led to the conclusion in those cases 
that reinstatement was not warranted notwithstanding the 
employer provocation. Thus, the majority opinion in 
Southern Steamship states (316 U.S. at 48): “We cannot 
ignore the fact that the strike was unlawful from its very 
inception. ... Consequently, and despite the initial unfair 
labor practice which caused the strike, we hold that the 
reinstatement provisions of the order exceeded the Board’s 
authority to make such requirements ‘‘as will effectuate the 
policies of the Act’’’ (emphasis added.)** And, in Fan- 
steel, after finding that the sit-down made the strike un- 
lawful in its inception (306 U.S. at 256), the Court went 
on to state (td. 258): ‘We are of the opinion that to pro- 
vide for the reinstatement or reemployment of employees 
guilty’ of the acts which the Board finds to have ‘been com- 
mitted im this instance would not only not effectuate any 
policy of the Act but would directly tend to make abortive its 
plan for peaceable procedure . . . whatever discretion may 
be deemed to. be committed to the Board, its limits were 
transcended by the order under review’ (emphasis 
added). 


11 Similarly, the dissenting opinion described the majority decision as 
holding that ‘where the strike provoked by the unfair practices ig itself 
unlawful, the Board, regardless of the circumstances, loses its power to 
reinstate after discharge’ (316 U.S. at 50, emphasis added). See also the 
majority opinion, id., at 38. 
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In short, Fansteel and Southern Steamship merely hold 
that a sit-down or mutiny in the circumstances there pre- 
sented was such flagrant misconduct that the employer 
provocation could not justify reinstatement of the em- 
ployees involved. Cf. Mackay Radio & Telegraph Co., 96 
NLRB 740, 742-43. These cases do not foreclose the pos- 
sibility that employer unfair labor practices may, for pur- 
poses of reinstatement, extenuate the action of employees 
who, in the course of a lawful strike and in their zeal to 
enlist the aid of nonstrikers, overstep in some instances 
the bounds of peaceful persuasion, where the Board justi- 
fiably finds that such reinstatement would effectuate the 
policies of the Act. 

Equally insubstantial is petitioners’ contention (Pet. 14) 
that the remand is erroneous because the House Conference 
Report makes clear that, under the amended Act, employees 
who engage in conduct which falls outside the protection of 
Section 7 would automatically forfeit their reinstatement 
rights. Assuming that certain parts of the statement sec- 
tion of the Conference Report, which only the House con- 
ferees signed,” are in isolation susceptible of such inter- 
pretation,“ a comprehensive study of the Act fails to 
support it. Thus, the fact that the statute as enacted _ 
specifically provides for automatic loss of employee status 
only in the ease of employees who strike during the 60- 
day waiting period imposed by Section 8(d), tends to re- 
fute an extension of this drastic result to other types of 
misconduct. Moreover, automatic forfeiture leaves no 
room for employer condonation of misconduct, a principle 
which was retained under the amended Act.** And, as 


12H. Conf. Rep. No. 510, 80th Cong., 1st Sess., 69, in 1 Legislative 
History of the Labor Management Relations Act, 1947 (Govt. Print. Off. 
1948) 573. 

13 7d., at 38-39, in 1 Leg. Hist. 542-543. 

141Tt ‘is a statute and not a committee report which we are interpret- 
ing’ Universal Camera Corp. v. National Labor Relations Board, 340 
U.S. 474, 489. 

15 See Stewart Die Casting Corp. v. National Labor Relations Board, 
114 F.2d 849, 855 (C.A. 7), certiorari denied, 312 U.S. 680; National 
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the court below correctly noted (Pet. 39-41), the struc- 
ture of Section 10(c) is such that, in the case of a strike 
caused by an unfair labor practice, unlike the economic 
strike cases cited in the House Conference Report, the 
power of the Board to order reinstatement is not neces- 
sarily dependent upon a determination that the strike activ- 
ity was protected by Section 7.2° 

This analysis does not overlook the proviso added to 
Section 10(c) by the amendments, precluding reinstate- 
ment of employees ‘discharged for cause.’ The legisla- 
tive history of this provision indicates that it was merely 
intended to leave no doubt as to the right of an employer 
to discharge for reasons wholly unrelated to union or con- 
certed activities, but that it did not change ‘the existing 
provision of law’ which left it to the Board, on the facts 
of each case, to determine whether there was ‘cause’. 27 
As the court below stated (Pet. 40), ‘What is cause in 
one situation may not be in another.’ Since, with respect 
to strike misconduct, the determination of whether it con- 
stituted cause for discharge formerly comprehended evalua- 


tion by the Board in the light of all the circumstances, in- 
cluding the employer’s own unfair labor practices, it fol- 
lows that the proviso to Section 10(c) has not diminished 
reinstatement rights in the situation presented here.” 


(7093-8) 


$e Et RE en ee 
Labor Relations Board v. Alabama Marble Co., 185 F.2d 1022 (C.A. 5), en- 
forcing 83 NLRB 1047; National Labor Relations Board v. E. A. Labora- 
tories, 188 F.2d 855 (C.A. 2), certiorari denied, 342 U.S. 871. 

16 Contrary to petitioners’ suggestion (Pet. 13), this ‘sublety’ has been 
recognized by the Board, indeed, in the American News ease, 55 NLRB 
1302, 1307, which the House Conference Report endorsed. In view of 
the Board’s prior finding that the conduct involved in the remanded inci- 
dents was within the scope of Section 7, it was, of course, unnecessary for 
it to reach the further question of whether reinstatement would neverthe- 
less be proper even if the conduct fell outside the scope of Section 7. 

1793 Cong. Rec. 6518, in 2 Leg. Hist. 1593-1594; National Labor Rela- 
tions Board v. Dixie Shirt Co., 176 F.2d 969, 974 (C.A. 4). Cf. National 
Labor Relations Board v. Local Union No. 1229, 346 U.S. 464, 475-479. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board properly concluded that the strike 
of April 5, 1954, was economic at its outset and was not 
initially caused by any unfair labor practice of Kohler 
Company. (Argument, Point I) 

2. Whether the Board properly concluded that Kohler’s 
March 1, 1955, discharge of each of 77 strikers because of 
his conduct during the strike was not unlawful. (Argu- 
ment, Points I and II)* 


* For clarity of presentation, the second “question presented” above 
has been divided into Points II and III of the Argument, constituting 
the two principal issues briefed before the Board on the question of the 
discharge of the 77 strikers. The Union is not briefing herein the issues 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,961 


LOCAL 838, UAW-AFL-CIO, INTERNATIONAL UNION 
UNITED AUTOMOBILE, AIRCRAFT & AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA, Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent, 
KOHLER COMPANY, Intervenor. 


No. 16,031 
NATIONAL LABOR RELATIONS BOARD, Petitioner, 
v. 
KOHLER COMPANY, Respondent. 


No. 16,182 


KOHLER COMPANY, A WISCONSIN CORPORATION, 
Petitioner, 


v. 
NATIONAL LABOR RELATIONS BOARD, Respondent. 


ON PETITIONS TO REVIEW AND ENFORCE AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


On August 26, 1960, following six years of proceedings 
before the National Labor Relations Board involving thou- 
sands of pages of testimony and exhibits and an awesome 
complex of issues and contentions, a unanimous National 
Labor Relations Board handed down its historic decision 
finding the Kohler Company of Kohler, Wisconsin, 
guilty of numerous, flagrant violations of its obligations 


(1) 
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under the federal labor law. The Board reviewed the con- 
duct of the Company commencing in 1954 and found that, 
beginning in June of that year and continuing to the date 
of the Board’s decision, the Company refused to bargain 
in good faith with the chosen collective bargaining repre- 
sentative of its workers, Local 833 of the United Auto- 
mobile Workers. In addition, the Board found the Com- 
pany to have violated numerous other obligations and 
requirements of the federal labor law, principally during 
1954 and 1955, including such flagrant violations as illegal 
inducement of workers to abandon the strike, illegal sur- 
veillance of Union and striker activities, arbitrary refusal 
to furnish data necessary for bargaining, discriminatory 
denial of housing to workers on strike, discriminatory 
discharge of striking temporary workers, and unlawful 
unilateral wage increases intended to disparage and dis- 
count the collective bargaining representative of the 
Kohler workers. 

What emerges with indisputable clarity from the en- 
tire record and the findings of the Board, is the tragic 
spectacle of a powerful industrial concern which has never 
accepted the fundamental principles of our national labor 
law. From 1933 to 1951, Kohler deemed its interests best 
served by a ‘‘union’’ of Kohler workers created, financed 
and dominated by the Company. When the workers turned 
to the UAW in 1952, Kohler refused to accept an independ- 
ent collective bargaining representative ; instead it sought in 
every way to by-pass it and disparage its bargaining posi- 
tion, thus trying to break the independent organized strength 
of the Kohler workers. In this context, the findings of the 
Board that the Company unlawfully refused to bargain 
with the Union from June 1954 to the date of it3 decision 
are notable for their modesty and self-restraint. As the: 
Board’s brief before this Court ably demonstrates, taken 
individually and collectively, there is most ample support 
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for the Board findings regarding the Company’s numerous 
unfair labor practice violations. Accordingly, in this brief 
we find it unnecessary to add any further authorities or 
arguments to these aspects of the pending litigation. 

We find no fault with the Board’s modesty and self- 
restraint in its handling of the Company’s unfair labor 
practices after the strike had commenced. But this ap- 
parent desire on the part of the Board to “lean over 
backwards” in its handling of one of the nation’s most 
notorious violators of the obligation of collective bargain- 
ing, led the Board astray in other important aspects of 
the case and caused it to withhold from the Union and 
its members the full measure of justice due them under 
the law. In what seems almost an effort to balance the 
scales between Company and Union, the Board found for 
the Company and against the Union in two vital aspects 
of the case and thus failed fully to redress the wrongs 
that Kohler has inflicted upon its workers and upon their 
collective bargaining representative. 

The first of these grievous deficiéncies—the subject of a 
persuasive dissenting opinion by Board Member Jenkins 
—is the Board’s failure to hold the Company’s posture 
at the bargaining sessions prior to the commencement of 
the strike a mere pretense at bargaining. As we demon- 
strate in Point I of this‘ brief (pp. 16 to 56, infra), the 
entire record before the Board permits of no other con- 
clusion than that in the period prior to the commencement 
of the strike, no less than in its twenty years of anti-union- 
ism which preceded this period and its six years of viola- 
tions following the strike, the Company wholly failed and 
refused to bargain in good faith. 

Equally erroneous, we submit, is the Board’s refusal to 
reinstate 77 discharged strikers among whom are included 
the entire leadership of the local Union. As we demonstrate 
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in Point II (pp. 56 to 76, infra), the Board’s refusal to 
reinstate these workers, to promote the salutary purposes 
of the Act, is the result of the erroneous surrender of its 
plenary remedial power under Section 10(c) of the Act. 
Finally, in Pomt III (pp. 76 to 86, infra), we demon- 
strate the Board’s plain error in refusing reinstatement 
to mere bystanders at unruly demonstrations under the 
principle of vicarious guilt which this Court rejected in 
its decision in V.L.R.B. v. BVD, 99 U.S. App. D. C. 64, 237 
F. 2d 545 (1956). 

In these significant respects, we believe the Board’s 
decision fails to do full justice under the prevailing cir- 
cumstances to the rights of the Kohler workers, and re- 
quires a remand to the Board for amended findings and 
further consideration, conclusions of law and relief. We 
urge the most careful review of these points so that 
Kohler shall not obtain any gratuitous benefit from its 


violations of the federal labor law and to assure by the 
award of all appropriate relief against the Company’s 
demonstrated wrongdoing that no employer with similar 
predispositions will be encouraged to emulate the Kohler 
example in its dealings with the chosen bargaining repre- 
sentative of its employees. 


SUMMARY OF ARGUMENT 
I 


The Board should have ruled that Kohler was not bar- 
gaining in good faith prior to the commencement of the 
strike on April 5, 1954, and that the strike was an unfair 
labor practice strike from its inception rather than just 
from June 1, 1954. In light of the unremitting disrespect 
of the Company for its collective bargaining obligations 
over the last twenty-five years, the only permissible con- 


~ 
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clusion to be deduced from the Company’s blind intransi- 
gence at the ‘‘negotiations’’ leading up to the April 5th 
strike is that Kohler was not bargaining in a good faith 
attempt to reach an agreement with the Union. Twenty 
years of company-dominated unionism preceding 1953 and 
six years of Board-adjudicated refusal to bargain after 
June 1, 1954, place upon the Company a heavy burden to 
demonstrate that there was an island of good-faith bargain- 
ing, just prior to the April 1954 strike, in this current of 
anti-unionism. Far from meeting that burden, the evi- 
dence concerning the pre-strike bargaining ‘‘negotiations”’ 
themselves, shows that the Company studiously avoided 
making any offer likely to bring about a settlement of 
the issues and sat at the table with the firm resolve of 
avoiding rather than reaching an agreement. 


A 


The Board viewed the Company’s pre-strike ‘‘bargain- 
ing”’ behavior in a capsulized form isolated from Kohler’s 
quarter-century of contempt for the principle of collective 
bargaining. Perhaps the most striking feature of this 
entire controversy is the length and strength of Kohler’s 
commitment to fight independent trade unionism without 
the slightest scruple about transgressing the limits which 
the law sets on means of combat between management and 
labor. In 1933, faced with the threat of organization by 
the American Federation of Labor, Kohler built its own 
company-dominated union. The following year, 1934, 
when the AFL went on strike at Kohler, the Company 
repulsed the AFL’s efforts with a bloody ferocity which 
Lyman Conger, Kohler’s labor spokesman, was later to 
boast of as having ‘‘resulted in twenty years of labor 
peace’’ (J.A. 193). When the UAW, in the early 1950s, 
sought to end the twenty years of company unionism, 
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Kohler’s anti-UAW attitudes and illegal activities resulted 
in Board and judicial decisions adjudicating the Com- 
pany’s hostility toward the UAW. Kohler Co., 108 NLRB 
207 (1954) ; N.L.R.B. v. Kohler Co., 220 F. 2d 3 (C.A. 7, 1955). 
When, in 1953, after fifteen months of negotiations, Kohler 
grudgingly concluded a minimal one-year contract with the 
UAW, the Company no sooner made the agreement than 
it set out to render even its modest concessions illusory 
by various types of dilatory and anti-labor conduct. Before 
and after 1953, President Kohler repeatedly articulated 
his animosity towards the UAW. The Company’s disdain 
for unions and its indifference to its statutory obligation 
to bargain with the certified union of its employees’ own 
choosing were clearly manifested in the 1954 pre-strike 
negotiating sessions; while Conger punctuated these ses- 
sions with his ‘‘usual phrase of he didn’t see any point 
in wasting any more time’’ (J.A. 1083-1084) and went into 
irrelevancies and ‘violent attacks against the UAW gen- 
erally’’ (J.A. 952), the Company equipped its plant with 
a small arsenal in preparation for the strike. Kohler’s 
anti-union animus, its illegal aggressions against unions 
and union members, and its gross bad taste in the conduct 
of ‘‘negotiations”’, all correlate very closely with Kohler’s 
unblemished record of non-cooperation with any public 
officials who called on Kohler to try to reach an agreement 
with the Union or who sought to conciliate, mediate, 
or arbitrate the strike. Finally, it cannot be put aside 
in the evaluation of the Company’s so-called ‘‘bargain- 
ing’? in the pre-strike period that shortly after the last 
pre-strike bargaining session of April 3, 1954, wherein the 
Board deemed the Company to have been bargaining in 
good faith, the Company on June 1, 1954 illegally com- 
menced its long refusal to bargain with the Union and 
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continued this illegal course of conduct to the date of the 
Board’s decision. 

This record of twenty-five years of Kohler anti-unionism 
—a record second to none in the annals of the Labor Rela- 
tions Board—was swept aside by the Board when it seized 
upon the isolated (and highly equivocal) conduct of the 
Company during the one concluded negotiation in 1953. 
The Board stressed that ‘‘the Union characterized the 1953 
agreement a ‘good’ one and ‘one we accept with pride’ ”’ 
(J.-A. 14). But, as the Board’s attorneys recognize in 
an almost identical context (Brief, p. 84, n. 48), the Com- 
pany’s behavior cannot be judged by the Union’s boastful 
statements intended to bolster the morale of its own ad- 
herents. Nowhere does the Board, nor could it, explain 
why a single questionable bit of bargaining in 1953 was 
more important in weighing the conduct of the Company 
in 1954 than the twenty-five-year record of anti-unionism 
which surrounded both 1953 and the early months of 1954. 
But, if the Board could conceivably have considered the 
temporary and equivocal experience of 1953 more im- 
portant than the entire twenty-five-year record, still Koh- 
ler’s single 1953 completed negotiation was hardly suffi- 
cient to support the Board’s conclusion as against the 
evidence of the pre-strike bargaining in 1954 itself. 


B 


The 1954 pre-strike bargaining sessions demonstrate that 
Kohler was ‘“‘bargaining’’ to avoid rather than to reach 
an agreement. Neither in form nor in substance did Kohler 
bargain in good faith in the months leading up to the April 
5th strike. 

The Board’s brief emphasizes Kohler’s readiness, as of 
mid-January, 1954, to commence negotiations and its faith- 
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ful attendance at those negotiations (p. 113). The Board 
seemed to feel that the Company was somehow going 
through the forms of negotiation and that this was suffi- 
cient to save it from a finding of unfair labor practices. 
But the Company’s adherence even to the forms of nego- 
tiation was not nearly as unsullied as the Board seemed 
to think. Thus, for example, Conger spent a substantial 
part of his time at the bargaining table in expressions of 
futility or anti-union vituperation. Conger refused to ex- 
tend for even a month—to facilitate the bargaining process 
—the same contract he was willing to extend for a year. 
He rejected the Wisconsin Employment Relations Board’s 
major effort in early May, 1954, to get the parties back 
to the bargaining table with a shallow pretext obviously 
intended to suspend budding negotiations. And he refused 
to furnish the Union available information requested and 
necessary for bargaining. 

Kohler’s alleged fidelity even to the forms of negotia- 
tion is thus subject to the most serious question. When we 
turn to the substance of negotiations, no slightest intima- 
tion of the Company’s desire to reach agreement any- 
where appears. Kohler, at the outset of the negotiations 
and throughout the entire pre-strike period, rejected every 
significant Union proposal. During this entire pre-strike 
period, Kohler did not deviate in a single significant re- 
spect from its threshold position on any of the basic issues. 

Actually, all that Kohler ever offered the Union in the 
pre-strike period were two obviously unacceptable alter- 
natives. On the one hand, Kohler offered the Union a year’s 
renewal of the old contract with no wage or other improve- 
ments whatever. As an alternative, Kohler offered the 
Union a munificent wage raise of 3 cents an hour—but if and 
only if the Union was willing to gut the arbitration clause in 
the existing contract and thus make itself a ‘weaker organi- 
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zation’’ (J.A. 700-701). Having placed on the table these 
two patently unacceptable proposals—one merely stultify- 
ing, one flatly regressive—Kohler sat back, club and tear 
gas in hand, to await the strike in which it hoped, for the 
second time in twenty years, to crush an independent union 
and win another twenty years of labor peace. And if more 
could possibly be needed to show Kohler’s bad faith in 
these negotiations, it lies in the fact that the three pennies 
which Conger ‘‘offered’’ the Union as the quid for the quo 
of foregoing arbitration suddenly became three pennies 
which Conger benevolently and unconditionally dispensed to 
Kohler employees—without consulting or even notifying the 
Union. Not only was this unilateral 3-cent increase a clear 
violation of law, but it was the final proof of the insincerity 
of the ‘‘offer’’ of three-cents-conditioned-on-selling-out- 
arbitration which was Conger’s adamant posture as he 
hoped to avoid reaching any agreement with the Union. 


C 


The inescapable factual conclusion which emerges from 
a consideration of the whole record is that Kohler was not 
at any time in the pre-strike negotiations bargaining with 
the Union in good faith. Twenty years of company-domi- 
nated unionism preceding 1953 and six years of Board- 
adjudicated refusal to bargain from June 1954 on, place 
upon the Company a heavy burden to demonstrate that there 
was an island of good faith bargaining in this current of 
anti-unionism. Far from meeting that burden, the evidence 
concerning the pre-strike bargaining negotiations them- 
selves shows that the Company studiously avoided making 
any offer likely to bring about a settlement of the issues 
and sat at the table with the firm resolve of avoiding rather 
than reaching an agreement. Whether the Court directs 
its attention at the broad period or the narrow one, the rec- 
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ord as a whole leaves no doubt, as Member Jenkins con- 
cluded in his dissenting opinion below, that Kohler ‘‘never 
intended to accept the principle of collective bargaining 
as that term has been legislatively defined and judicially 
determined’’ (J.A. 84). 

0 


In sustaining the discharge of 77 strikers who engaged 
in ““misconduct’’, the Board failed to consider and deter- 
mine, as required by Section 10(c) of the Act, whether 
their reinstatement would effectuate the policies of the 
Act im the light of Kohler’s flagrant violations of law. 
What the Board should have done under Section 10(c) 
was to weigh the misconduct of the strikers against the 
Company’s violations of the Act. The Board having failed 
to undertake this ‘‘weighing’”’ process, and having failed 
to make findings on the question of effectuating the policies 
of the Act under Section 10(c), the portion of the Board’s 
order regarding reinstatement of the dischargees must be 
remanded for further necessary findings and conclusions 
under Section 10(c) of the Act. 

The Trial Examiner and the Board held that there were 
only two questions to determine with respect to the status 
of the discharged strikers—whether they had engaged in 
misconduct and whether Kohler discharged them for that 
misconduct. Having found that the 77 strikers did engage 
in, and were discharged for, misconduct, the Board con- 
sidered its task completed and refused to carry out its 
express duties under Section 10(c) and the First Circuit 
decision in Thayer Co. v. N.L.R.B., 213 F. 2d 748 (C.A. 1, 
1954), cert. den., 348 U.S. 883. 


ll 
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In its early decisions under the National Labor Rela- 
tions Act, the Board did not hesitate to order reinstate- 
ment of strikers discharged for misconduct where, in the 
light of serious employer unfair labor practices, reinstate- 
ment was found to effectuate the policies of the Act. 
However, misinterpreting N.L.R.B. v. Fansteel, 306 US. 
240, which had only denied the Board the discretion to 
reinstate workers guilty of misconduct during a strike 
wholly illegal from its inception, the Board increasingly 
refused to examine whether reinstatement would effectuate 
the policies of the Act in any situation where unfair labor 
practice strikers were guilty of misconduct. In 1954, the 
Board’s self-denying construction of Section 10(c) by an 
indiscriminate extension of the Fansteel restriction to all 
striker misconduct situations, was rejected by the First 
Circuit in the landmark Thayer decision. The Court made 
abundantly clear in Thayer that the Board’s 10(c) duty 
was not satisfied simply by finding misconduct to have 
been the grounds for discharge; on the contrary, the Court 
left no doubt that the Board must ‘‘balance the severity 
of the employer’s unfair labor practice which provoked 
the industrial disturbance against whatever employee mis- 
conduct may have occurred in the course of the strike.’’ 
Despite this definitive opinion, the Board majority in the 
Thayer case and in subsequent cases, has adhered to its 
refusal to weigh employer and striker misconduct against 
each other to resolve the Section 10(c) reinstatement issue. 


B 


The Board is required to determine pursuant to Section 
10(c), whether in the light of all the circumstances pre- 
sented, the policies of the Act would be effectuated by 
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reinstatement of strikers discharged for misconduct. Not 
only is the careful and well-reasoned Thayer ruling highly 
persuasive on this issue, but the Board’s position to the 
contrary overlooks the plain language of Section 10(c). 
The Union’s position in this regard is further buttressed 
not only by the commentators on the subject (see pp. 65 
to 66, infra), but also by the brief for the National Labor 
Relations Board submitted to the Supreme Court by So- 
licitor General Sobeloff in opposition to certiorari in the 
Thayer case. Thus, the plain language of Section 10(c), 
the persuasive First Circuit decision in Thayer, the analyses 
by the various commentators, and the binding representa- 
tions made by Solicitor General Sobeloff, all demonstrate 
that when the Board finds an employer guilty of unfair 
labor practices, its inquiry with respect to the reinstate- 
ment of strikers discharged for misconduct necessarily 
involves more than the mere determination that they en- 


gaged in misconduct which occasioned their discharge, and 
requires a balancing of the misconduct on the two sides. 


C 

A remand is required for Board findings on whether, 
under all the circumstances, reinstatement of the dis- 
chargees would effectuate the policies of the Act. Almost 
all the strikers were discharged by the Company for mis- 
conduct occurring in whole or in part after the June 1954 
conversion of the strike into an unfair labor practice 
strike. Thus the fact that the strike may not have com- 
menced as an unfair labor practice strike but was only 
converted into such a strike in June of 1954 does not 
preclude the Board from exercising its Section 10(¢) re- 
instatement powers with respect to the dischargees. Under 
Section 10(c), the Board’s authority is unqualified to order 
reinstatement of employees to effectuate the policies of 
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the Act once it has determined that ‘‘any person named 
in the complaint has engaged in, or is engaging in any 
such unfair labor practice.’’ The Board is clearly em- 
powered to order the reinstatement of any employee dis- 
charged in whole or in part for misconduct after the Com- 
pany’s violations converted the strike to an unfair labor 
practice strike. If, as here, the Company’s violations pre- 
ceded part or all of the misconduct which the Company 
made the basis for its discharge, the Board is obligated 
to determine whether reinstatement will effectuate the 
policies of the Act. And this, of course, is all separate 
and apart from the argument above (Point I) that the 
strike was an unfair labor practice strike from its inception. 


Nor can this Court initially resolve the reinstatement 
question with respect to individual dischargees until the 
Board itself exercises its primary jurisdiction thereon. 
The suggestion (Board brief, p. 127) that the Board would 


have reached the same result even if it had engaged in the 
‘‘weighing’’ process required by Thayer, is legally and 
factually untenable. The Board cannot defend its order 
before this Court upon different grounds than those which 
the Board enunciated as the premise of its action and 
cannot sustain the denial of relief without necessary find- 
ings on a material statutory issue. Furthermore, the 
Board’s failure to make any 10(c) findings regarding re- 
instatement is a clear violation of the Administrative Pro- 
cedure Act. Finally, the equities here are so much more 
clearly with the strikers than they were in Thayer that 
the Board’s action on remand in Thayer could not con- 
ceivably preclude its action in favor of the strikers in this 
case. Until the Board has undertaken its weighing func- 
tion and made the necessary findings, it is impossible to 
say whether some or all of the 77 Kohler dischargees who 
engaged in different types of misconduct on different oc- 
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casions would be ordered reinstated to effectuate the poli- 
cies of the Act. 


mm 


The Board erred in failing to reinstate 12 strikers who 
were discharged for the ‘‘misconduct’’ of being present at 
home or employment office demonstrations. The appro- 
priate disposition of their case is an order from this Court 
requiring their reinstatement at once and without the Board 
‘‘weighing’’ process required for the remainder of the dis- 
chargees (Point II). 

The refusal of the Board to reinstate strikers on the 
sole ground that they were present at the scene of unruly 
demonstrations in front of the homes of nonstrikers or in 
front of the Kohler employment office is patent error. 
Wherever it was established that a dischargee had pushed, 
shoved or otherwise mistreated a non-striker at a home or 
employment office demonstration, the Trial Examiner ruled 
that there were valid grounds for his discharge, but he held 
that no such grounds existed where the evidence showed 
only that the dischargee was present at the scene of a 
demonstration. A bare three-to-two majority of the Board 
overruled the Trial Examiner, holding that Kohler had 
valid grounds for discharging all strikers identified as 
present at home or employment office demonstrations. 
Clearly the Board erred in holding mere bystanders at 
these demonstrations responsible for the actions of the 
demonstrators or the effects thereof. The bystanders 
did not cause or join in the misconduct and they cannot be 
held responsible for it as a matter of fact. 

Moreover, under the controlling authorities, a striker 
merely a bystander at the scene of a demonstration is not 
responsible for the actions of other strikers and cannot 
be discharged on that account. This Court’s decision in 
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N.L.B.B. v. BVD, 99 U.S. App. D.C. 64, 237 F. 2d 545 (1956), 
is conclusive on this point. And, as the Sixth Circuit also 
said, ‘“‘unauthorized acts of violence on the part of individual 
strikers are not chargeable to other union members in the 
absence of proof that identifies them as participating in 
such violence.’’ N.L.R.B. v. Deena Artware, Inc., 198 F. 2d 
645 (C.A. 6, 1952), cert. den., 345 U.S. 906. The Board’s 
theory of vicarious guilt is directly contrary to these and 
other applicable authorities (see pp. 80 to 83, infra). 
Finally, the Board’s decision on the bystanders gives 
controlling significance to a factor which the Company it- 
self has wholly discounted. Both President Kohler and 
Lyman Conger made clear that they did not believe mere 
presence at the home or employment office demonstrations 
to be sufficient grounds for discharge. In short, whereas 
President Kohler testified that by the presence of strikers 
and their participation, through peaceful persuasion, at 
employment office demonstrations, ‘‘nothing had been vio- 
lated, they were perfectly within their rights’’ (J.A. 16912), 
the Board majority’s reversal of the Trial Examiner on 
this question has transmuted this same conduct into con- 
elusive grounds for sustaining the discharge of Kohler 
strikers. This grotesque result demonstrates the inade- 
quate consideration and care which the Board gave to the 
question of the reinstatement of the 77 discharged strikers, 
including the entire leadership of the Union at Kohler. 
Whether by direct action of this Court or more careful 
reconsideration by the Board itself, it is clear that the 
matter of the reinstatement of the dischargees cannot be 
left in its present posture. Affirmance of this aspect of 
the Board’s determination would do violence to accepted 
principles of law and cause manifest injustice to 
Kohler employees arbitrarily deprived of their livelihood. 


ARGUMENT 
I 


The Board Erred in Ruling That Kohler Was Bargaining 
in Good Faith Prior to the Strike 


Contrary to the contentions of the General Counsel and 
the Union, the Board held—Member Jenkins dissenting— 
that prior to the commencement of the strike in April of 
1954, Kohler was not refusing to bargain in good faith 
with the Union. If the Union is right in its view that 
from the onset of the 1954 negotiations Kohler was at 
no time bargaining in good faith, it follows that the strike 
which began on April 5, 1954, was an unfair labor practice 
strike from its inception. And this would mean, as Mem- 
ber Jenkins pointed out in his dissent, that the Board 
should ‘‘extend to all the strikers, the benefit of our rein- 


statement remedy’? (J.A. 116). But under the Board’s 
erroneous conclusion that the strike did not become an 
unfair labor practice until June 1, 1954, the remedy of rein- 
statement becomes available only to those strikers replaced 
thereafter 


1In its brief filed in this Court (p. 14, n. 11), the Board suggests that 
there is no functional difference between its conclusion and that 
urged by Member Jenkins in dissent, the Board assuming that “apparently 
no new employees were hired” between April 5 and June 1, and that there- 
fore no strikers had been replaced prior to June 1. Suffice it to say that 
that assumption is not one which has been litigated, and hence is not one 
the validity of which can be assumed on the record before this 
Court. For all that the Board has had occasion to inquire into and deter- 
mine, Kohler may, in the period between April 5 and June 1, 1954, have 
hired numerous replacements, instructing them to report for work upon 
the cessation of mass picketing. The record as to these matters must be 
made at the enforcement phase of this proceeding; meanwhile the Union is 
entitled, upon a showing that this was an unfair labor practice strike at 
its inception, to the order it sought before the Board for the reinstatement 
of all strikers replaced since commencement of the strike. 
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The question whether Kohler’s failure to bargain in good 
faith commenced prior to the strike is also important in 
another vital respect. The Board has held that Kohler’s 
unilateral 3-cent wage increase of June 1, 1954, converted 
into an unfair labor practice strike what the Board deems 
to have been an economic strike at its inception. The Union 
concurs in the conclusion that the wage increase was un- 
lawful, and fully agrees with the Board’s view of the lethal 
impact of that increase on the bargaining process. But 
Kohler is here attacking both the Board’s finding that the 
3-cent increase was unlawful and the concomitant finding 
that the increase prejudiced the bargaining. Therefore, our 
contention that the record fully demonstrates Kohler’s fail- 
ure to bargain in good faith antecedent to the strike, serves 
as a corrective to Kohler’s effort to avoid the force of the 
Board’s findings of unlawful Kohler conduct on and after 
June 1, 1954? 

We turn now to a consideration of that portion of the 
Board’s brief (pp. 111-117) in which the Board seeks to 
justify its conclusion that the strike did not become an 
unfair labor practice strike until June 1, 1954. We demon- 
strate first the Board’s error in viewing the Company’s 
behavior at the pre-strike bargaining sessions in a cap- 
sulized form isolated from the entire context of Kohler’s 
quarter-century of contempt for the obligation of collec- 
tive bargaining (Point A, pp. 18 to 32, infra). We 
demonstrate second that the actual evidence concerning 
the pre-strike bargaining negotiations amply confirms 
that Kohler was bargaining to avoid rather than to reach 


2If the strike was an unfair labor practice strike from its inception, 
this would also accentuate the weakness of the Board’s conclusion that 
Kohler was justified in discharging certain employees for alleged mis- 
conduct, since Board assessment of the misconduct might be affected by 
the circumstance that it occurred after, rather than prior to, the Com- 
pany’s violation. See pp. 69 to 71, infra. 
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an agreement with the Union (Point B, pp. 32 to 47, 
infra). In the concluding section (Point C, pp. 47 to 
55, infra), we demonstrate that, in the light of the un- 
remitting disrespect of the Company for its collective bar- 
gaining obligation over the last twenty-five years, the only 
permissible conclusion to be deduced from the Company’s 
blind intransigence at the pre-strike negotiations is that 
Kohler was not bargaining in a good-faith attempt to reach 
an agreement with the chosen collective bargaining repre- 
sentative of its workers. 


A. The Board Viewed the Company’s Pre-Strike “‘Bar- 
gaining’’ Behavior in a Capsulized Form Isolated 
from Kohler’s Quarter-century of Contempt for the 
Principle of Collective Bargaining. 


Perhaps the most striking feature of this entire contro- 
versy is the length and the strength of Kohler’s commit- 
ment to fight independent trade unionism, without the 
slightest scruple about transgressing the limits which the 
law sets on means of combat between management and 
labor. As appears more fully below, and taking into ac- 
count only those transgressions which have actually been 
adjudicated: (1) Kohler, in 1933, violated the labor pro- 
visions of the National Industrial Recovery Act by estab- 
lishing a company union which served the Company well 
until the 1950s; (2) in 1952, Kohler breached the National 
Labor Relations Act in its ultimately losing fight to keep 
its employees from selecting their own independent bar- 
gaining representative, the United Automobile Workers; 
(3) in early 1954, during the course of the pre-strike nego- 
tiations, Kohler—as the Board has found in this very pro- 
ceeding—was guilty of three more transgressions of the 
Act: two coercive interferences with the Union’s chief stew- 
ard and refusal to furnish information crucial to the griev- 
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ance process; (4) from June 1, 1954, forward, Kohler 
has, as the Board found, been in flagrant breach of its stat- 
utory obligation to bargain; (5) commencing in June, 1954, 
as the Board also found, Kohler has committed a host of 
other violations: discriminatory discharges; discriminatory 
evictions; espionage and surveillance, etc. Surely a com- 
pany so seasoned in contempt for its employees’ rights has 
a heavy burden to bear in showing that, following twenty 
years of company-unionism and immediately preceding 
six years of adjudicated refusal to bargain, it temporarily 
changed its spots and was honestly seeking an agreement 
with an independent bargaining representative it had long 
sought to repel and which it soon after sought to destroy. 
We submit that Kohler has not even come close to satisfying 
that burden and that the only defensible evaluation of the 
Company’s conduct is that contained in the persuasive dis- 
senting opinion of Member Jenkins. 

Neither the Board’s brief here nor the Board’s decision 
gives any clear indication as to just how this heavy burden 
of proving temporary good faith was met by Kohler. The 
Board’s decision acknowledged that there was evidence in 
the record from which it could be inferred ‘‘that the Re- 
spondent was opposed to bargaining with any but a domi- 
nated Union, and was particularly opposed to bargaining 
with the Charging Party’’ (J.A. 13). But the Board then 
proceeded to reject that inference, announcing that it was 
‘‘persuaded that such evidence is amply refuted by the 
undisputed facts concerning the negotiations and the re- 
sults of the collective bargaining during 1952 and 1953”’ 
(J.A. 13) (emphasis supplied). 

By contrast, the brief filed for the Board in this Court 
makes no pretense that there were ‘‘undisputed facts’’ suf- 
ficient to meet the burden of showing temporary good faith 
bargaining. The Board brief (p. 112) merely declares, 
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‘cWith respect to the history of Kohler’s labor relations, 
the Board recognized, as the Union contended, that the 
Company was for a long time ‘opposed to bargaining with 
any but a dominated Union and was particularly opposed 
to bargaining with the Charging Party’ (J.A. 13, 136). The 
Board found, however, that such historical evidence did 
not establish that Kohler was bargaining in bad faith 
during the pre-strike period (J.A. 12-15, 137-139).’’ The 
Board’s failure even to assert in this Court the existence 
of ‘‘undisputed facts’? demonstrating that the Company 
was bargaining in good faith prior to the strike is eloquent 
attestation to the indefensibility of the Board’s finding 
in this respect. 

To be precise, the only fact which the Board could 
or did utilize to support its conclusion was the single 
completed labor negotiation in Kohler’s history. It is of 
course true that Kohler entered into one contract with 
Local 833 of the UAW, and, indeed, that it lived under that 
contract, albeit fitfully and resentfully, for one year—from 
1953 to 1954—until it was able to cast aside further con- 
tractual obligations to its employees. And it is even true, 
as the Board stressed, that ‘“‘the Union characterized the 
1953 agreement a ‘good’ one, and ‘one we accept with 
pride’ ’”’ (J.A. 14). But these pro forma characterizations 
—examples of what is known in common parlance as mak- 
ing the best of a bad bargain—are wholly without evi- 
dentiary value. What the Board in its brief says of com- 
parable statements during June of 1954 is entirely appli- 
cable here: ‘‘Contrary to the Company’s contention, it is 
immaterial that Union representatives in reports to the 
membership characterized the June negotiation in some- 
what exuberant terms. These characterizations indicate no 
more than that the Union wished—and indeed was obliged 
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—to maintain the morale of its membership by holding out 
some hope of settlement’’ (p. 84, n. 48). As the Board 
attorneys thus recognize, the Company’s behavior cannot 
be judged by the Union’s public statements to bolster the 
morale of its own adherents. 

The melancholy details of the 1953 contractual relation- 
ship need not be rehashed here. Suffice it to say that, even 
standing alone, the fact that Kohler was able, after 15 
months of negotiation, to agree upon a grudging one-year 
contract is of minimal significance and can under no cir- 
cumstances be made dispositive as to Kohler’s 1954 con- 
duct. But the fact is, of course, that the 1953 contract 
does not stand alone. Balanced against this record’s im- 
pressive documentation of Kohler’s active hostility toward 
trade unions in general and the UAW in particular, before, 
after and even during 1953, the evidence relied on by the 
Board bearing on ‘‘the negotiations and the results of the 


collective bargaining during 1952 and 1953”’ pales into utter 
insignificance. Itemized below are the highlights of 
the evidence which should have compelled the Board to 
acquiesce in, rather than reject, the conclusion ‘‘that the 
Respondent was opposed to bargaining with any but a 
dominated Union, and was particularly opposed to bargain- 
ing with the Charging Party’’ (J.A. 13): 


1. In 1933, faced with the threat of organization by the 
American Federation of Labor, Kohler built its own ‘‘un- 
jon’’—the late, unlamented Kohler Workers’ Association. 
Lyman Conger, who for so many years has been Kohler’s 
principal philosopher and spokesman in labor relations 
matters, participated in launching KWA (J.A. 3468-3470, 
3874-3876). The circumstances of the founding of KWA 
were carefully sifted by the pre-Wagner Act National 
Labor Relations Board, with a view to determining 
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Kohler’s compliance with the guarantees of uncoerced 
organization and bargaining embodied in the National In- 
dustrial Recovery Act: 


“‘Thus it is clear that the company participated 
in forming and engaged actively in promoting the 
new organization, that the workers had no oppor- 
tunity of expressing an unfettered choice as to whether 
or not they wished to belong to it, and that the company 
not only indicated its favorable attitude toward the 
organization but stood ready to finance its existence. 
Under such circumstances, the organization could not 
have that independence which is essential to a true 
collective bargaining agency, and the sudden and ex- 
tensive promotion of the plan at a time when an out- 
side union was just being formed can only be con- 
sidered as a deliberate design to influence the alle- 
giance of the employees and to interfere with their 
free and unhampered self-organization which Section 
7(a) guarantees.’? The Kohler Company, 1 Decisions 
of the National Labor Relations Board, 72, 75 (1934). 


2. The following year, 1934, the AFL went on strike at 
Kohler. Kohler repulsed the AFL’s efforts with a bloody 
ferocity which stamped the Company’s attitude toward 
labor relations, and indeed human relations, as unique even 
in that primitive era. See Walter H. Uphoff, The Kohler 
Strike (1935), passim; Hearings before the Select Commit- 
tee on Improper Activities in the Labor or Management 
Field, 85 Cong., 2d Sess., Part 24, pp. 9607 et seq., pp. 9871 
et seq. Thus was ushered in the era of company-dominated 
“‘good feeling,”’ the perpetuation of which has been Lyman 
Conger’s guiding philosophic star in the conduct of Kohler’s 
labor relations ever since. In September of 1954 Conger 
recalled those events to Judge Arold Murphy, as he re- 
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buffed the Judge’s attempts at conciliation: ‘‘He [Conger] 
said that there had been a bitter strike in 1934; that it re- 
sulted in twenty years of labor peace, and that he was go- 
ing to insist that this strike bring to the Company twenty 
years of labor peace, and that at some place along the line, 
he said, ‘we are going to teach the union a lesson’ ’’ (J.A. 
193)2 

3. As the Board’s brief discloses (p. 5), the Company’s 
own union, KWA, proceeded smoothly upon its unarduous 
duties until the mid-1940s, when the first signs of oppo- 
sition to the company union appeared. But it was not 
until 1951 and 1952, when the UAW first attempted to 
organize Kohler, that it became necessary for Kohler to 
resume its coercive anti-unionism in full force. The pat- 
tern of Kohler’s anti-UAW attitudes and illegal activities 
during this period is detailed at length in Kohler Co., 
108 NLRB 207 (1954), and N.L.R.B. v. Kohler Co., 220 F. 243 
(C.A. 7, 1955).* As the Court of Appeals for the Seventh 


3 Testifying in this proceeding, Plant Manager Biever acknowledged that 
the wooden clubs issued to plant police in January, 1954, “may have been” 
left over from a stock of weapons thriftily saved by Kohler since their 
effective use in 1934 (J.A. 3299). 

4The Board found the Company to have engaged in discriminatory dis- 
charge of an active UAW supporter and to have interfered with, re- 
strained and coerced its employees in their rights under Section 7 of the 
Act in the following respects (108 NLRB at 223) : 

“(1) Strace’s statement to Wilcox on January or February 1952, 
in connection with the placing of CIO material on the KWA bulletin 
board, to the effect that Wilcox should watch his step because the 
Company did not like his attitude. 

“(2) Govek’s remark to Wilcox in March 1952 that if the CIO 
came in ‘the company will probably stop your Christmas bonus.’ 

“(8) Ross’ remark to Clark in September 1951 that Respondent’s 
president had questioned Clark’s Union activity in connection with a 
possible promotion, after pleading with Clark not to go home and 
‘further antagonize the company.’ 

“(4) Kolb’s statements to Reseburg in the first quarter of 1952 
that if the CIO came in, the company would ‘step on’ the employees, 
make them work harder, and restrict their washup time. 

“(5) Kolb’s remark to Lacy in January 1952 that if the employees 
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Cirenit observed in its enforcement opinion: ‘The Com- 
pany argues that there was no proper evidence showing 
a background of hostility toward the UAW. But through- 
out the contest between the KWA and the UAW the officers 
of the Company certainly made no attempt to conceal the 
fact that they did not want the UAW in the plant, and 
after the first election, which was won by the KW, Conger, 
the Chairman of the Company’s Management Committee, 
boasted: ‘We are the ones that won that election for you. 
We got on the air and put ads in the papers and we are 
certain that is what changed the picture, otherwise we 
might be meeting with somebody else right now.’ ”’ Id. at 9. 

4. In 1953, Kohler grudgingly concluded a minimal one- 
year contract with the UAW; but no sooner was the agree- 
ment concluded than the Company made even its modest 
concessions illusory by various types of dilatory conduct. 
As Member Jenkins notes in his dissent (J.A. 84-85) : 


‘‘The Respondent entered into its one and only con- 
tract with the Union after 15 months of negotiations, 
and then only after the General Counsel had issued 
a complaint alleging violations of the Act. Further, 
this contract was so phrased that its effective adminis- 


‘knew what was good for them they would leave the CIO out and be 
satisfied with what they had.’ 

“(6) Govek’s remarks to Frerichs and Nisporie in May 1952 that 
‘when the CIO gets in here you fellows will have to work right up to 
the time, there won’t be no getting down early, no getting down before 
time.” 

“(7) Boldt’s remark to Frerichs in August 1952, ‘you are making 
an awful lot of scrap, your ware is very poor and with your position 
in the union you had better watch yourself or otherwise you won't be 
an enameler at the Kohler company any more.’ 

“(8) Strace’s warning to Frerichs the first part of May 1952 that 
the employees were going to get themselves into ‘a lot of trouble’ in 
connection with their attitude on the CIO. 

“(9) Govek’s warning to Wilcox in March 1952, shortly after the 
discussion about the CIO and its effect on the bonus, that he had better 
watch his step because he was being watched by ‘roving guards.’ ” 
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tration was dependent on information only Respondent 
could supply. After entering into this contract the 
Respondent sought to undermine the status and in- 
fluence of the Union as collective. bargaining repre- 
sentative by (a) failing to supply information neces- 
sary to the effective administration of the contract; 
(b) taking coercive action toward union stewards; 
(c) and otherwise making processing of grievances dif- 
ficult. For example, information vital to the contrac- 
tual commitments of 1953 concerning the so-called 
wage-incentive system was withheld from the Union. 
Many employees complained that they were receiving 
less take-home pay by virtue of production standards 
manipulation, but the Union could never determine the 
truth or falsity of this claim because Respondent re- 
fused to supply it with needed information.’’ 


5. Before and after 1953 President Herbert V. Kohler 
took considerable pains to articulate his own animosity to- 
ward the UAW. Said Mr. Kohler in 1952: ‘‘. . . Kohler 
Company, as a Company, is opposed to the UAW-CIO”’ 
(Un. Ex. 21, J.A. 2287)—and he added, significantly, ‘“We 
have had 17 years of industrial peace at Kohler without the 
CIO...’ (J.A. 2289). From the witness stand in this very 
proceeding Mr. Kohler made plain the implacable attitude 
with which he entered into the 1953 contract and which 
has, plainly, persisted ever since: ‘‘I had an idea from 
the day we signed the first contract that they were going 
to pull a strike as soon as they could, as soon as they could 
drench the minds of these people’’ (J.A. 260). ‘‘They 
are a very militant union, and they have threatened us 
over the years, and they have gone on strike, and we are 
trying to protect our lives. . . . The life of the Company, 
that is’? (J.A. II, 287). And by November of 1955 
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Mr. Kohler had generalized the problem: ‘“Who runs this 
country? ... That is the issue at Kohler. It is the poten- 
tial question for all industry. We must meet this issue 
fighting’’ (G.C. Ex. 326). 

6. Kohler’s disdain for unions, and its indifference to 
its statutory obligation to bargain with the certified union 
of its employees’ own choosing, were clearly manifested 
in the pre-strike negotiating sessions. These sessions were 
punctuated by Conger with his ‘‘usual phrase of he didn’t 
see any point in wasting any more time, or didn’t see that 
as they had went as far as they were prepared to go there 
was no reason to continue’’ (J.-A. 1083-1084). Again, as 
one of the Union negotiators recalled, ‘‘When we would 
start discussing a direct contractual issue, or a comparison 
of a contractual point, we never could keep the Company 
on the subject matter before us. They went into violent 
attacks against the UAW generally, not just this local 
union, but throughout the country, and pointed to organized 
labor in general as being the cause of the ills of the coun- 
try”’ (J.A. 952). Meanwhile, Kohler was proceeding with 
strike preparations. It is of course true, as the Trial Ex- 
aminer put it, that Kohler ‘‘was not required to await the 
actual advent of the strike before making preparation . . .” 
(J.A. 139). But the metaphor with which the Trial Ex- 
aminer embellished this thought—‘‘a pedestrian is entitled 
to leap for the curb before being struck by a speeding 
truck’’ (tbid.)—hardly does justice to the kind of prepara- 
tions Kohler made. To judge from the findings made by 
the Wisconsin Employment Relations Board, Kohler drew 
heavily upon its bloody experience in dealing with an in- 
dependent union back in 1934: 


“‘There was testimony by the President of the Com- 
pany to the effect that the Company had equipped and 
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has in its plant a small arsenal. He testified that 
there were clubs and guns provided for in the plant. 
His testimony also indicated that either there were 
tear bombs provided for in the plant but if not the 
presence of tear gas bombs would have his approval. 
With all the legislation on the books today, both Fed- 
eral and State, aimed at protecting, not only the rights 
of employees and employers in labor disputes, but the 
rights of the public as well, it seems inconceivable that 
in a forward-looking community in a state as progres- 
sive as the state of Wisconsin any employer would 
feel it necessary to resort to self-help by the means 
of arms, ammunition and tear gas bombs. There is 
no possible justification for an employer today to re- 
sort to the use of such means in any strike’’ (Co. Ex. 
42). 


7. Kohler’s anti-union animus, its illegal aggressions 
against unions and union members, and its gross bad taste 
in the conduct of ‘‘negotiations,’’ all correlate very closely 
with Kohler’s unblemished record of non-cooperation with 
all public officials who have called on Kohler to try to reach 
an agreement with the Union. Before June 1, 1954, Kohler 
brushed off the conciliation efforts of a federal district 
judge, Judge Tehan (J.A. 3687-3688) and a state judge, 
Judge Schlichting (J.A. 1477). Thereafter—following June 
1—Kohler.persisted in its pattern of stubborn indifference 
to its public responsibilities when it (a) refused the arbitra- 
tion proposal made by Governor Walter J. Kohler (a 
nephew of Kohler’s President) (G.C. Ex. 43); (b) in Sep- 
tember, in ‘‘its private meetings with Judge Murphy . . 
did not even pretend to go through the motions of collective 
bargaining, despite the Judge’s repeated assurances that 
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a slight wage increase would settle all issues in dispute’’ 
(J.A. 199); (c) in April, 1955, rejected the proffered good 
offices of the Mayor and other municipal officials of She- 
boygan, Wisconsin (J.A. 2120); (d) in June, 1955, rejected 
the proffered good offices of a subcommittee of the United 
States Senate (J.A. 2136-2138). The following November 
President Kohler explained to an audience in Birmingham 
his philosophy about proposed interventions of this kind: 
““The do-gooders have mixed in with offers to help settle 
the strike. All they really want to do is save face for the 
Union .. .”’ (G.C. Ex. 326). 

8. Finally, it cannot be put aside in the evaluation of 
the Company’s so-called ‘‘bargaining’’ in the pre-strike 
period that only a few weeks following the last pre-strike 
bargaining session on April 3, 1954, wherein the Board 
deemed the Company to have been bargaining in good 
faith, the Company on June 1, 1954, illegally commenced 
its long refusal to bargain in good faith with the Union. 
The Company continued its illegal course of conduct to 
the date of the Board’s decision, engaging in numerous 
violations in disparagement of the bargaining representa- 
tive and the freedom of collective protection guaranteed 
the workers under the Act. Such adjudicated violations 
include refusal to furnish data necessary for bargaining, 
unlawful surveillance of Union and workers, discriminatory 
discharge of striking temporary employees in the Shell 
Department, discriminatory eviction of strikers from their 
homes, and two unilateral wage increases not offered to 
the Union but granted the workers (J.A. 22-28, 149-154; 
60-64, 388-394; 40-41; 177-182; 52, 227, 232-234; 31, 34-38, 
171-172, 209-210). 

In sum, the undisputed record and the very findings 
of the Board demonstrate the persistent refusal of the 
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Company during the twenty-year period prior to its 1954 
“‘negotiations’’ with the Union to accept the principle of 
independent representation of its workers by a freely cho- 
sen bargaining representative or to live up to the most 
rudimentary requirements of the federal labor law.5 The 
same evidence and findings equally demonstrate that only 
a few weeks after the Company’s pre-strike negotiations 
with the Union, the Company commenced another six-year 
period of labor law violation in disparagement of the right 
of its employees to free collective bargaining representa- 
tion. From what is substantially a quarter century of ad- 
judicated violation by Kohler of the rights of its employ- 
ees, the Board has carved out an island of supposed obedi- 
ence by the Company to the requirement of good faith bar- 
gaining during the few months preceding the commencc- 
ment of the Kohler strike. The weight and constancy of 
the Kohler misconduct thus’ disregarded by the Board in 
its finding that Kohler’s contract with the Union in 1953 
proved its desire to reach an agreement with the Union 
in the early months of 1954, is graphically demonstrated 
in the following calendar of violations by Kohler: 


5 As Member Jenkins notes: “I have difficulty, at the outset, in seeing 
how the Respondent’s consummation of the 1953 contract ‘amply refutes’ 
(as the majority finds) the inferences fairly to be drawn from all of the 
Respondent’s prior conduct. This might be so had the Respondent admin- 
istered this contract and its statutory obligations ‘in good faith’ during its 
life. But, as the majority admits (and we all find), Respondent violated 
both its contractual and its statutory obligation to its employees during that 
contract term. I must specifically dissent, therefore, from their view that 
the Respondent’s consummation of the 1953 contract evidenced the Re- 
spondent’s substantial deviation from the regrettable attitude towards its 
statutory obligations that it had entertained (and implemented) for the 
past 20 years” (J.A. 96-97). 


CALENDAR oF ApsupIcaTED Lasor Law VIOLATIONS 
BY THE KonLER CoMPANY 


1933-1951 tion, domination — financing of 
= 12-13) ba red a eee mcekenee “union. 
Unlawful interference, restraint and coercion by 
(0 F. 2d 3) Kohler of its Fars during UAW organiza- 
tional campaign. 
1954 Exertion of pressure on chief steward to discourage 
(J.A. 49-51) his grievance representation function. 


March 6, 1954 Refusal to furnish relevant machine operators’ 
(J.A. 29) earnings needed for grievance process. 


June 1, 1954 Unilateral wage increase not previously cared to 

(J.A. 31) the union a commencement of refusal to bargain 
in good faith 

June 14, 1954 Refusal to furnish incentive See for enamelware 

(J.A. 23-26) division needed for 


rane Jaye 1954 Unlawful company surveillance of protected con- 
(J.A. 61-62) certed activity. 


July 1, 1954 Discriminatory discharge of 53 striking temporary 
(J.-A. 40-41) employees in the Shell Department. 


September, 1954 Company bargaining “not to reach but to avoid 
(J.A. 43) agreement’’. 


December, 1954 Discriminatory evictions of strikers from their 
(J.A. 52) homes. 


er 5, 1955- Unilateral wage increase not aay offered union 
(J.A. 46, 43-44, 203) and continuing refusal to bargain with the union. 


This, then, is the twenty-five year record of Kohler 
anti-unionism—a record, we submit, second to none in the 
annals of the National Labor Relations Board. Yet, all of 
this was swept aside by the Board when it seized upon the 
isolated (and highly equivocal) conduct of the Company 
during the one concluded negotiation in 1953. Nowhere 
does the Board, nor could it, explain why a single question- 
able bit of bargaining in 1953 was more important in weigh- 
ing the conduct of the Company in 1954 than its twenty- 
five year record of anti-unionism which surrounds both 
1953 and the early months of 1954. 
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Thus, clearly, it was the twenty-five years of misconduct 
and not the one isolated instance in 1953 which the Board 
should have treated as the context for evaluating the pre- 
strike ‘‘negotiations” of 1954. But, if the Board could 
conceivably have considered the temporary and question- 
able experience of 1953 more important than the entire 
twenty-five-year record, still Kohler’s single 1953 com- 
pleted negotiation was hardly sufficient to support the 
Board’s conclusion as against the evidence of the pre-strike 
bargaining in 1954 itself. Even if the Board were to be 
affirmed in its emphasis on Kohler’s consummation of the 
1958 contract with the Union, to the exclusion of all the 
surrounding evidence of its antipathy toward good faith 
collective bargaining, it still does not follow that the Board 
properly gave controlling force to this 1953 event in its 
evaluation of the Company’s 1954 ‘‘ good faith bargaining.’’ 
While past conduct frequently affords illumination of sub- 
sequent consistent behavior, it should rarely be permitted 
to overcome the direct and “‘better evidence’’ regarding 
subsequent inconsistent behavior actually in issue. Clearly, 
Kohler’s refusal prior to 1952 to comply with the funda- 
mental mandates of the labor law did not preclude the 
Board’s finding here that in 1953 the Company entered 
into an agreement in good faith with the bargaining repre- 
sentative. By the same token, Kohler’s 1953 flirtation with 
law observance did not preclude the Board from finding 
its 1954 negotiations to have been a mere pretense at seek- 
ing agreement, nor can the Board justify its disregard of 
the 1954 evidence by resorting to mere presumptions from 
the Company’s 1953 behavior. Thus, evaluation of the 
Company’s 1954 pre-strike negotiations must look primarily 
to the events of early 1954 rather than to flickering emana- 
tions from Kohler’s alleged 1953 honeymoon with the prin- 
eiple of free collective bargaining. It is to what actually 
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happened in the early months of 1954 that this brief now 
turns. 


B. The 1954 Pre-strike Bargaining Sessions Demonstrate 
that Kohler Was ‘‘Bargaining’’ to Avoid Rather than 
to Reach an Agreement. 


The Board’s brief emphasizes Kohler’s readiness, as of 
mid-January, 1954, to commence negotiations and its faith- 
ful attendance at those negotiations (p. 113). Physical 
presence at the bargaining table is of course a necessary 
condition of good faith bargaining, but it is not by itself 
sufficient. In the 1954 pre-strike negotiations Conger re- 
peatedly emphasized the futility of the negotiations and 
engaged in discursive attacks on organized labor in gen- 
eral (see p. 26, supra). The negotiator who, like Conger, 
spends a substantial part of his time indulging in ex- 
pressions of futility or anti-union vituperation can surely 
make no claim to be engaged in serious bargaining. And 
the same is of course true if, when nominally discussing 
contract terms, the negotiator actually has no purpose to 
reach agreement. It, is settled law that an employer would 
be guilty of failure to bargain if he ‘‘did no more than 
make a mere pretense at negotiating, keeping a completely 
closed mind and having no spirit of cooperation and faith. 

..”? NLRB. v. Nesen, 211 F. 2d 559, 563 (C.A. 9, 1954), 
cert. den., 348 U.S. 820. But, before turning to the sub- 
stance of the negotiations, it should be noted that Kohler’s 
adherence even to the forms of negotiation was not nearly 
as unsullied as the Board has suggested. Three instances 
deserve special attention. 

(i) At the outset of the 1954 negotiations Kohler had 
proposed a new contract which was in no respect more 
advantageous to the workers and in many significant. re- 
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spects less advantageous than the existing contract. Until 
late February Kohler insisted that this was its only pro- 
posal. Then, according to Robert Burkart, a UAW Inter- 
national Representative: : 


‘con the 23rd of February, we had noted to the com- 
pany during a bargaining session that we were rapidly 
coming down to the deadline. The contract was due 
to expire on March 1, and it was obvious from the 
lack of progress that we were not going to have an 
agreement by that time and therefore we requested 
the company that they extend the contract for one 
month, through the month of March, so that we would 
have orderly procedures in the plant for collective 
bargaining and that we would still be working under 
a contract during the time that we were developing 
the terms of a new contract .. .”’ (J.A. 552-553). 


6 Member Jenkins summarized the proposed contract thus (J.A. 104- 


_ “The Respondent’s proposed contract terms, viewed as a whole, and 
in terms of the 1953 contract, were framed to reduce nonmonetary 
benefits afforded employees and their representatives under the 1953 
contract; to remove from the authority there given the Union as a 
bargaining representative and back to the unilateral determination 
of the Respondent, matters of vital concern to the employees and 
their representatives; and to afford no new economic benefits. By 
comparison of the proposal to the 1953 contract, the new proposal 
expanded the pre-existing area of the Respondent’s power, should 
it so choose, to deal with the employment relationship without regard 
to the collective bargaining relationship. This it did by the dual 
device of broadening the clause concerning ‘management functions’ 
and by foreclosing effective use of the substitute means of Union- 
balancing control offered by grievance-arbitration machinery as to 
those matters. It withdrew the right of the Union to negotiate on 
alleged inequitable pay standards. It deleted the Company’s prior 
commitment to consider the determinations of the arbitrator either 
as to his jurisdiction or as to arbitrability of a dispute as binding 
upon it. And it contained other less obvious reductions in the Re- 
spondent’s prior contract commitments involving the operation of the 
grievance machinery and the employees’ presentation of grievances.” 
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Within the next three days Kohler made the one slight 
change in its position which materialized during this entire 
period. 

That change consisted in ‘‘offering’’ two obviously un- 
acceptable alternative proposals. One was a year’s re- 
newal of the expiring contract, without a change in any 
of its provisions, and without a penny—without a mill—of 
increase in wages. The alternative was Kohler’s proposed 
revision of the contract—the revision whose crucial feature 
was emasculation of the existing arbitration provisions 
sweetened by the addition of a 3-cent per hour wage in- 
crease (J.A. 16, 142-143, 170-171, 552-553, 556-559, 2038- 
2040). But the procedural and significant fact which 
should be stressed is that Kohler rejected the Union’s 
proposal to facilitate further bargaining by temporarily 
extending the contract for one month. Kohler announced 
that ‘“‘So long as your contract committee continues to 
insist on exorbitant and unrealistic demands which would 
jeopardize the future of the company and the jobs of its 
employees, a short-term extension of the present contract 
will not serve any useful purpose’’ (J.A. 2039). Kohler’s 
refusal to extend for even a month a contract it was will- 
ing to extend for a year, closely approximates the em- 
ployer recalcitrance considered in Texas Foundries, Inc., 
101 NLRB 1642 (1952), where respondent ‘‘refused the 
Union’s compromise proposal of a short-term contract on 
the Respondent’s own terms,” a refusal which ‘“‘must be 
considered as an integral part of the totality of the Re- 
spondent’s conduct, manifesting its determination not to 
make any agreement on economic terms with the Union, 
other than the precise one it had unilaterally determined 
upon and offered to the Union.”? Id. at 1671. Compare 
N.L.R.B. v. Herman Sausage Co., 275 F.2d 229, 231 (C.A. 5, 
1960) ; Atlanta Broadcasting Co., 90 NLRB 808, enf’d, 193 
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F.2d 641 (C.A. 5,-1952). The fact that this kind of in- 
transigence has, in other contexts, been recognized as 
symptomatic of an unwillingness to bargain is important, 
but to evaluate the significance of what the Company here 
did, it is even more important to note that Herbert V. 
Kohler had himself had occasion to evaluate precisely this 
kind of response two years before. In 1952, according to 
Mr. Kohler, in the course of negotiations between Kohler 
and KWA, ‘‘Kohler Co. offered to extend the contract 
with the KWA pending further negotiations’’ (J.A. 2264). 
But the offer was declined, and Mr. Kohler asserted in 
words relevant here: ‘‘This is not the conduct of people 
who wish to arrive at a settlement. It is the conduct of 
people who do not want a settlement, but who want a dis- 
pute.’’ Ibid (emphasis supplied). In this respect, the 
Board here was blind to the significance of a refusal to 
extend a contract for bargaining purposes, which even 
Mr. Kohler could see in its true dimensions. ‘ 
(ii) A second example of Kobler’s intransigence even 
with respect to the forms of bargaining, which occurred 
prior to June 1, is equally revealing. In early May, the 
Wisconsin Employment Relations Board made a major ef- 
fort to get the parties back'to the bargaining table (J.A. 
635-636). As the Board itself described its intervention: 


‘‘the Board laid down certain conditions, largely limi- 
tations on the type of picketing theretofore conducted, 
that if accepted by the Union would result in a con- 
tinuance of the hearing. Conditions laid down by the 
Board were accepted by the Union. Acceptance of 
such conditions was contingent on the Company agree- 
ing that it would immediately commence bargaining 
with representatives of the Union in a bona fide at- 
tempt to reach a mutually satisfactory collective bar- 
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gaining agreement. Arrangements for such bargain- 
ing session were immediately made, the first meeting 
to be held on Friday, May 7. Such meeting took place 
with a panel of three impartial mediators present. 
The bargaining continued throughout that day. In 
the meantime on Thursday and Friday, picketing was 
carried on pursuant to the truce agreement. Persons 
desiring to go to and from the Kohler plant proceeded 
freely. There was no substantial interference with 
anyone desiring to enter or leave. At the conclusion 
of the Friday conference, notwithstanding that the 
Federal mediators were willing, and the Union repre- 
sentatives were desirous, of continuing the negotia- 
tions both on Saturday and Sunday if necessary, the 
Company representatives arbitrarily refused to bar- 
gain on either of those days’’ (Co. Ex. 42,* pp. 7-8). 


Conger’s stated excuse for not meeting further was that 
he needed the weekend to prepare a brief due the following 
Tuesday in the United States District Court action brought 
by the Union to enjoin further prosecution before the 
WEBB of the Kohler Company’s complaint of unfair union 
practices, over which the state board was thought by the 
Union to have no jurisdiction (J.A. 3680-3681). Conger 
persisted in his refusal to meet, notwithstanding the 
Union’s expressed willingness to join with Conger in a 
request to District Judge Tehan for an extension of time 
to file briefs in the federal action (J.A. 3681-3682). That 
there would have been no difficulty in securing such an 
extension is clear. Indeed on May 14, on exploring settle- 
ment possibilities with the parties in chambers, Judge 
Tehan took occasion to comment on Conger’s stalling 
tactics: 
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‘«... Judge Tehan said that he was provoked with the 
statements that he read in the press, that the company 
was using the filing of briefs before the United States 
District Court as an excuse for not continuing bar- 
gaining after May 7th, and he promptly told Mr. 
Conger: 

‘You know that our rules are quite flexible, and if 
you wanted an adjournment on the filing of briefs, you 
could have gotten it for days and months; if this would 
help settle the strike, that is a more important thing 
than the filing of briefs’ ’’ (J.A. 1467). 


Conger’s ostensible reason for refusing to seek a delay in 
the filing of briefs in the federal action was ‘‘that I con- 
sidered that action had been brought only to get delay in 
law enforcement and that, of course, they were interested 
in delaying it as much as possible, but we were interested 


in getting a decision as soon as possible so that we were 
not interested in having any delay in filing briefs’’ (J.A. 
3681-3682). Conger’s excuse is transparently fallacious: 
The point of the Union’s injunctive proceeding in the fed- 
eral court was to halt state administrative intervention in 
a strike which the Union considered a matter of exclusively 
federal control; the federal court action could not hamper 
Kohler’s proceeding before the WERB unless and until 
Judge Tehan decided the case favorably to the Union— 
so that any delay in the ultimate disposition of the fed- 
eral action was plainly helpful to the Company. Nor is 
there room for serious doubt that Conger’s refusal to go 
forward with negotiations over the weekend of May 8 and 
9, 1954, gravely jeopardized settlement possibilities. As 
the WERB later observed: ‘“‘We are thoroughly satisfied 
that had the company representatives honestly desired to 
arrive at settlement of the dispute, they would have been 
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anaious to bargain and would honestly have tried to arrive 
at a settlement of the issues responsible for this unfortu- 
nate work stoppage’ (Co. Ex. 42,* p. 8) (emphasis sup- 
plied). 

(iii) A third demonstration of the Company’s refusal 
even to follow the forms of negotiation during the pre- 
strike period is found in its failure to furnish the Union 
available information requested for bargaining. As more 
fully appears in the Board’s brief (pp. 21-24), the Union’s 
concern about apparent wage imequities in the various 
incentive operations had led the Union, as early as Oc- 
tober, 1953, to request wage data as to the various cate- 
gories of incentive workers. Information on the pottery 
division was forthcoming in December. The Union there- 
after requested the balance of the information, including 
that relating to the enamel workers, whose special prob- 
lems had always been a particular point of controversy 
between the Union and Kohler. In February, Conger 
‘stated that the enamelware earnings had reached, him and 
that the Union would have them within a week... .”’ 
(J.A. 152). Yet the requested information on the enamel- 
ware division was withheld until August (J.A. 22, 3554- 
3555). 

The Board found the delay in furnishing the enamel- 
ware information a failure to bargain in good faith. But 
the Board found Kohler delinquent in this respect only as 
of June 14th (J.A. 27). The Union submits that since, 
according to Conger’s own February statement the infor- 
mation would be furnished within a week, there is no basis 
for post-dating this failure to bargain to mid-June. 

Whence, then, comes the Board’s conclusion that the 
failure to bargain was in June rather than in February 
or in March? Apparently only from the fact that it was 
not until June that Union representative Bauer, at last 
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angry at the delay, made a ‘‘blunt demand for the prompt 
delivery of the information ...’’ (J.A. 25), and from the 
further fact that the information, when actually trans- 
mitted, bore the date ‘‘June 14’’ (J.A. 152). 

But when it is remembered that Conger, in February, 
said the information was on his desk and would be fur- 
nished within a week, the self-serving date ‘‘ June 14’’ pales 
into utter insignificance. And the fact that Bauer did not 
get angry until June proves only his extraordinary patience 
—and not prior acquiescence in Conger’s tardiness—in 
view of the Board’s express finding that although actual ne- 
gotiations on the subject of inequities may have been post- 
poned temporarily, there was no agreement that the de- 
livery of the information would be postponed (J.A. 25). 
The Board found that, although actual negotiations on the 
subject of inequities may have been postponed temporarily, 
“‘there was no agreement that the delivery of the informa- 
tion would be postponed. In this regard, the record shows 
that the Union made at least four requests for the informa- 
tion after the parties had agreed to delay discussion of the 
inequity issue’? (J.A. 25). 

In this same proceeding the Board has found that Kohler, 
on or about March 6, 1954, again far from following the 
forms of negotiation, failed to furnish certain data relating 
to the earnings of machine operators in the brass die cast- 
ing division which was requested by the Union one month 
earlier, on February 6 (J.A. 29). Since, according to the 
Board’s finding, Conger in early February promised the 
enamelware information within a week, and since, according 
to the Board’s further finding, the Union never acquiesced 
in any delay in furnishing that information but instead 
persisted in asking for it, the Board’s reasoning with 
respect to the failure to furnish the brass die casting in- 
formation would seem to require the cognate conclusion 
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that by mid-March -at the latest Kohler was delinquent 
with respect to the enamelware data. As the Board itself 
declared, ‘‘the furnishing of the information was neces- 
sary to and would have furthered the bargaining process. 
...? (J.A. 26). And the time at which the bargaining 
process was most in need of succor was before the strike. 


Kohler’s alleged fidelity even to the forms of negotiation 
is thus subject to the most serious question. When we 
turn to the substance of negotiations, no slightest intima- 
tion of the Company’s desire to reach agreement anywhere 
appears. While Kohler was not required to accept the sub- 
stance of any Union proposal, it was ‘‘obligated to make 
some reasonable effort in some direction to compose [its] 
differences with the union, if Section 8(a) (5) is to be read 
as imposing any substantial obligation at all.’? N.L.R.B. 
v. Reed & Prince Mfg. Co., 205 F. 2d 131, 134-135 (C.A. 1, 
1953), cert. den. 346 U.S. 887. The Court will look in vain 
for any such ‘‘reasonable effort’? by Kohler.” 


TIn rejecting the Union’s contention that Kohler was from the outset 
of the negotiations inflexible on every major isue, the Trial Examiner 
observed that “progress was made on some of those issues by narrowing 
the areas of disagreement” (J.A. 141-142). The Board echoed the Trial 
Examiner’s thought: “It appears that agreement was reached on several 
points and the number of issues were substantially reduced. While 
most of the agreement occurred on minor points, the area of disagreement 
was also narrowed on some of the major issues” (J.A. 15-16). And, by 
the time the original thought appears in the Board’s brief, the implication 
seems irresistible that Kohler’s bargaining posture throughout the pre- 
strike period was flexibility personified: “Thus, it is undisputed that dur- 
ing this period, agreements were reached on.several points, the number 
of issues was substantially reduced, and, as the Board found, ‘the area 
of disagreement was also narrowed on some of the major issues’” (p. 114). 

. As we demonstrate in the text (pp. 41 to 44, infra), this characteri- 
zation of the pre-strike negotiations is not supported by. the evidence. 
But what should be noted at this point is that the “major issues” upon 
which disagreement was supposedly narrowed are nowhere identified either 
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It would not be fruitful, in this brief, to impose on this 
Court a detailed examination of each of the seven major 
issues—wages, union security, arbitration, pensions, senior- 
ity, hospitalization and related insurance, and the enamel- 
ware division. These issues are thoroughly canvassed in 
the Trial Examiner’s intermediate report (J.A. 156 et seq.) 
and they are also summarized in competent fashion in the 
Board’s brief (pp. 31-38). In short, the picture was as 
follows: In February of 1954, when negotiating sessions 
commenced, the Union sought a substantial wage increase; 
a union shop; the standard UAW pension plan; improve- 
ments in the seniority guarantees; increased hospitalization 
and related benefits; and some amelioration of the condi- 
tions of the disadvantaged enamel workers. Kohler, at the 
outset of the negotiations and throughout the entire pre- 
strike period, rejected every significant Union proposal. 
In addition, Kohler proposed dilution of the seniority guar- 
antees and, most important, proposed to ‘‘clarify’’ the 
existing arbitration arrangements by withdrawing such 
vital matters as discharges from the arbitrator’s juris- 
in the Board’s decision or its brief here, nor could they be. As Member 
Jenkins points out, “such modifications as were accepted went to ‘minor’ 
areas of dispute and involved, in most instances, the reinstitution of cer- 
tain of the language of the 1953 contract’s formulation of the Respond- 
ent’s explicit commitments ... The record notes of the negotiations as 
to the following are illustrative of the kind of ‘concessions’ made by 
Respondent during the extensive conferences described. The expiring 
contract contained language concerning the mechanics of the grievance 
machinery which subjected the right of Union stewards called upon by 
employees in other divisions to process a grievance, to leave the depart- 
ment for that reason to the foreman’s grant of permission with only the 
following conditional language: ‘but such permission will not be un- 
reasonably withheld’ The Company’s January 25 proposal as phrased 
initially, modified this specific provision of the 1953 contract by the 
elimination of the quoted language. The Union’s initial proposal for 
modification of that same provision removed the right of the foreman to 
withhold permission. After many hours of discussion were consumed 
on this matter and after extensive effort by the Union, the Company 
agreed to reinstate the quoted language as part of its proposal” (J.A. 
107). 
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diction and by attenuating the vulnerability of arbitral 
awards to judicial attack. 

Now, the dominant fact which has to be reckoned with 
in any assessment of Kohler’s supposed flexibility in the 
pre-strike period is that during that period Kohler did not 
deviate in a single significant respect from its threshold 
position on any of these seven issues. The alleged ‘‘agree- 
ments’’ referred to by the Trial Examiner and the Board 
(n. 7, p. 40, supra) were, typically, on matters of surpassing 
inconsequence; the narrowing of disagreement and the les- 
sening of the number of issues were, almost without excep- 
tion, the consequence of Union modification or withdrawal of 
prior proposals (see J.A. 161, 2042, 2043, 2044-2046, 2047, 
2049, 2052, 2053, 2057, 2058, 2059). When some semblance 
of flexibility on substantive issues did come to be voiced 
by Kohler, the issues to which it related were those of 
secondary importance—pensions, hospitalization, seniority, 
and conditions in the enamel shop (J.A. 719, 879, 1334- 
1335, 863). And, more important, this semblance of flexi- 
bility emerged only after June 1—at a time when, by 
present hypothesis, Kohler had already so flagrantly vio- 
lated its obligation to bargain as to convert the strike 
into an unfair labor practice strike. Ibid. 

On none of the central issues—wage increase, union 
shop, meaningful arbitration—did Kohler ever make a sub- 
stantive concession. On the contrary, as will be seen later 
(pp. 43 to 47, infra), its conditioning of even a paltry 
3-cent wage increase upon the Union’s relinquishing ex- 
isting arbitration rights and its offer to continue those 
arbitration rights only at the expense of any wage increase 
whatever, demonstrate a desire to offer only that which 
the Union obviously could not accept. A studied exercise 
in unacceptable offers is the antithesis of collective bar- 


gaining. 
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. Significantly, Kohler’s rigidity was salted with hypocrisy. 
Conger opposed Union security provisions on grounds of 
asserted principle (J.A. 13084-13087). But the lack of real 
principle involved was made plain by the fact that Kohler 
had offered a union shop to KWA. Ibid. The Trial Exam- 
iner’s attempt to exculpate Kohler, absolving it from this 
apparent inconsistency on the ground that KWA was a com- 
pany union (J.A. 168), does little to shore up the asserted 
Company principle. A better explanation of Kohler’s op- 
position to union security provisions—and an explanation 
which belies the asserted moral principle—was that of 
Conger’s co-negotiator, Howe, that a union not protected 
by a union shop is generally more tractable (J.A. 700-701, 
1068.)® 

Also a matter of ‘‘principle’’? was Conger’s insistence 
on emasculating the arbitration structure (J.A. 1227). Yet 
there came a time in late February of 1954 when Conger 
changed his ‘‘principled”’ position. On February 25 Kohler 
countered the Union request for a one-month’s extension 
of the contract with a proposal for a one-year extension, 
including the existing arbitration provision (J.A. 142) ; and 
on the next day Kohler proposed as an alternative a 3-cent 
per hour wage increase conditioned on acceptance in toto of 
Kobler’s proposed contract emasculating existing arbitra- 
tion procedures (J.A. 142-143). Thus was introduced a 
new principle—the negotiability of principle. If the Union 
wished to forego any wage increase, the Union could keep 
the arbitration provision contained in the 1953 agreement. 


8 [Testimony of Burkart]. “At that point—and this was in February 
—Mr. Howe intervened. 

“Q. February of 1954? A. That is right—and said that he wasn’t taking 
a principle position on this, that he would come right out and say that it 
just made an easier organization to deal with if they didn’t have union 
shop, and I said to him, ‘Do you mean then that it is a weaker organization?’ 
and he said, ‘Well, you can use that language if you want to’” (J.A. 700- 
701). 
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If the Union wished to take the munificent 3 cents, the 
Union would have to agree to a contract even more un- 
favorable, especially with respect to the crucial arbitration 
provision, than the one which was about to expire. Thus 
was the ‘‘principle’’ of arbitration put on the auction block 
at 3 cents an hour.’ 


Whether the attitude and behavior above described con- 
stitute good faith bargaining depends, of course, on one’s 
concept of what the obligation to bargain entails. If one 
proceeds from Mr. Kohler’s premise—‘‘you don’t have to 
give them anything to bargain’’ (G.C. Ex: 45°, p. 2)—the 


*It is questionable whether the “3 cents and no arbitration” proffer 
of the Company was an offer of anything at all. In a very real sense, 
even the 3-cent increase could have been rendered illusory by the surrender 
of arbitration for, in the light of the unilateral controls upon whose 
continuance the Company insisted in the 1954 negotiations, there would 
have been no protection against repetition of the Company’s manipulation 
of wages under the 1953 contract which had wiped out the very wage in- 
crease the Union had won in that earlier contract. As Member Jenkins 
points out (J.A. 99-100) : 


“The facts on which we all agree show that the grieving workers 
claimed that the Respondent, by an alleged manipulation of its work 
or production standards, had deprived them of the wage increase 
benefits promised by the collective contract. They claimed that they 
earned less after the 1953 contract than they had earned before and 
therefore were denied the contract’s 3¢ increase. Whether or not this 
claimed violation of the wage provisions of the contract had substance, 
is something that the Union was never able to determine. For the 
Respondent never supplied the information needed to determine the 
facts.” 


Member Jenkins also points out (J.A. 101-102) the unilaterality of the 
contract provisions which permitted such wage manipulations by Kohler: 
“The contract to which these violations had reference was not a com- 
prehensive instrament containing full and well-defined employer commit- 
ments covering all important terms and conditions of employment. It was, 
rather, an instrument leaving exact determinations of the extent of the 
economic rights secured by contract to the employees in many vital areas, 
an open question to be resolved through the grievance machinery or through 
further collective bargaining. Under such terms, the power left to the 
employer-party to the contract may be used by those administering it 
if they be so inclined, to strike at and even to render futile a right to 
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Kohler Company’s pre-strike conduct falls readily into line. 
Indeed, Conger may have felt that he was more generous 
than he needed to be. As of February 26 he had placed 
on the table two proposals—one (a year’s renewal) merely 
stultifying, one (gutting the arbitration clause in exchange 
for 3 cents) flatly regressive—both patently unacceptable. 
And, having placed on the table two proposals, albeit ob- 
viously unacceptable proposals, Kohler sat back, club and 
tear gas in hand, to await the strike in which it hoped, for 
the second time in twenty years, to crush an independent 
union and win another twenty years of labor peace. Surely 
Elmer A. Oskey, chairman of the Union’s contract com- 
mittee, voiced a resignation which must have been wide- 
spread among the Union membership: ‘‘I felt that the Com- 
pany was not bargaining in good faith and when I heard 
Mr. Howe make the statement to the effect that a shut- 
down has been coming and we might as well have it now, 
and their attitude at the bargaining table, that I felt that 
Company forced me to go out on strike’? (J.A. 1671). 
If more evidence were needed to confirm Oskey’s per- 
ceptive pessimism, that evidence was shortly to be supplied 
by Kohler in the form of the unilateral 3-cent wage in- 
crease of June 1, 1954 (J.A. 31, 35, 3585-3586). The 
three pennies which Conger had ‘‘offered”’ the Union as the 


iS SS 
bargain or to grieve during its administration. I am convinced that Conger 
so knew when he consummated the agreement, that he ‘entered upon its 
performance with all mental reservations of hostility to the Union that [he] 
possessed before entering into the contract,’ and that he administered the 
above basic provisions of its terms in ‘bad faith.’” And, as Member 
Jenkins concludes (J.A. 106-107) concerning the Company’s 1954 “offer” 
in the context of this history: “. .. here the Respondent’s demand of 
the right of unilaterality over clearly bargainable matters occurred in @ 
context of proven use of a lesser right so as to undermine the benefits 
of the bargaining relationship. In such a situation, as the Courts have 
indicated, a stigma of ‘bad faith’ may attach to the demand which could 
be removed only by the affirmative evidence of good faith ‘engagement 
in the “give and take” of collective bargaining” I am unable to find 
such evidence here,” 
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quid for the quo of foregoing ‘arbitration suddenly be- 
came three pennies which Conger benevolently and un- 
conditionally dispensed to Kohler employees—without con- 
sulting or even notifying the exclusive bargaining repre- 
sentative of Kohler’s employees. Not only was the uni- 
lateral increase, as the Board found, a flagrant and 
grossly prejudicial blow to subsequent negotiations; it 
was also an act which furnishes decisive insight into the 
insincerity of the ‘‘offer”? of three-cents-conditioned-on- 
selling-out-arbitration which was Conger’s adamant “‘bar- 
gaining’’ posture. And, if, arguendo, one were to assume 
that the unilateral increase was actually given on April 5, 
as Kohler now contends, this would only etch in deeper 
tones the glaring truth that Conger talked one way to the 
Union while preparing to talk directly in another and 
sweeter tone to the workers‘represented by the Union. For 
Conger gave no hint, on Saturday, April 3, 1954, the last 
negotiating session before the strike, of the unconditional 
3-cent increase which he now claims to have accomplished 
on the following Monday, April 5. But, whether April 5 
or June 1, the unilateral and unconditional wage increase, 
withheld from the Union but granted the workers, is final 
proof that the only principle motivating the Company at 
the pre-strike negotiations was the principle of avoiding an 
agreement with the Union. 

As the Fifth Circuit commented in a similar setting, 

‘. . . bad faith is prohibited though done with sophisti- 
cation and finesse. Consequently, to sit at a bargaining 
table, or to sit almost forever, or to make concessions 
here and there, could be the very means by which to con- 
ceal a purposeful strategy to make bargaining futile or 
fail. Hence, we have said in more colorful language, it 
takes more than mere ‘surface bargaining’, or ‘shadow 
boxing to a draw’, or ‘giving the Union: a run around while 
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purporting to be meeting with the Union for purpose of 
collective bargaining.’ ’’ N.L.R.B. v. Herman Sausage Co., 
275 F.2d 229, 232 (C.A. 5, 1960). 


C. Conclusion 


Notwithstanding the mountainous evidence which records 
Kohler’s bad faith, the Board concluded that the Company 
had met its bargaining obligation up to the strike. We 
submit that this conclusion rests on a process of reasoning 
which is wholly at odds with the plain mandate of the Na- 
tional Labor Relations Act. Instead of evaluating the full 
record, as the Union and the General Counsel urged, the 
Board riveted its attention on the inessential elements of 
two small ‘‘facts’’—facts which themselves are intrinsi- 
cally ambiguous—(1) that Kohler went through the mo- 
tions of executing a ‘‘contract’’ with the UAW in 1953; 
and (2) that Kohler went through the motions of ‘‘negoti- 
ating’’ between January and April of 1954. As we have 
shown above, the Board looked at these fractions of facts 
in splendid isolation from all that gives them meaning— 
twenty years of adjudicated company unionism and ag- 
gression against independent unions preceding 1953; three 
adjudicated unfair practices contemporaneous with the 
1954 ‘‘negotiations’’;?° and multiple adjudicated unfair 
practices, including adjudicated bad faith bargaining, com- 
mencing June 1, 1954. 

Twenty years of company-dominated unionism preceding 
1953 and six years of Board-adjudicated refusal to bargain 
after June 1, 1954, place upon the Company a heavy burden 
to demonstrate that there was an island of good faith bar- 
gaining in this current of anti-unionism (point A, supra, 


10 Thus, in this very case, the Board has found that on March 6, 1954, 
Kohler breached its obligation to bargain by failing to furnish informa- 
tion necessary for the grievance process and at the same period chief 
steward Majerus was twice subjected to coercion by Kohler supervisors 
(J.A. 29, 49-51). 
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pp. 18 to 32). Far from meeting that burden, the evidence 
concerning the pre-strike bargaining negotiations them- 
selves, shows that the Company studiously avoided mak- 
ing any offer likely to bring about a settlement of the issues 
and sat at the table with the firm resolve of avoiding 
rather than reaching an agreement (point B, supra, pp. 
32 to 47). 

The Board’s brief never really faces up to this over- 
powering demonstration. Rather, the Board’s brief (p. 
112) adopts the minimal defensive position that ‘‘this 
Court will not ‘displace the Board’s choice between two 
fairly conflicting views, even though the court would justi- 
fiably have made a different choice had the matter been 
before it de novo.’ Universal Camera Corp. v. N.L.R.B., 
340 U. S. 474, 488.’? In taking its stand upon so tiny a 
patch of doctrinal ground, the Board has displayed the 
prudence which wholly becomes the good advocate who has 
grave inner question whether the dissenting opinion of 
Member Jenkins should not have prevailed. The Union, 
for its part, does not come before this Court with the 
limited contention that the Board drew from some 20,000 
pages of testimony the less reasonable of two supportable, 
but conflicting, inferences. The Union takes as its point 
of departure the mandate of Section 10(e) of the National 
Labor Relations Act that Board findings ‘‘shall be con- 
clusive’? where, and only where, they are ‘‘supported. by 
substantial evidence on the record considered as a whole 

..”? The Union believes that the only reasonable analysis 
of the record ‘‘as a whole” is that articulated by Member 
Jenkins in his dissent below: ‘‘When the whole record is 
considered, a consistent pattern of conduct emerges which is 
compatible with only one theory—ie., that Respondent 
never intended to accept the principle of collective bargain- 
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ing as that term has been legislatively defined and judi- 
cially determined’’ (J.A. 84).™ 

In asking this Court to shun the substance of this con- 
troversy and to affirm the Board’s finding regarding the 
pre-strike negotiations only because there is room for ‘‘con- 
flicting views,’’ the Board places its reliance on Universal 
Camera. But this reliance is misplaced. Nowhere in Uni- 
versal Camera is it suggested that, irrespective of the 
overwhelming weight of the evidence taken as a whole, 
the mere existence of a conflict in the evidence precludes 
meaningful judicial review—the very holding of that land- 
mark decision is to the contrary. By rendering its decision 
in the face of the overwhelming evidence of the Company’s 
refusal to bargain before, during and after the pre-strike 
negotiations, the Board precisely transgressed the Supreme 
Court’s injunction in Universal Camera: ‘‘Whether or not 
it was ever permissible for courts to determine the sub- 
stantiality of evidence supporting a Labor Board decision 
merely on the basis of evidence which in and of itself justi- 
fied it, without taking into account contradictory evidence 
or evidence from which conflicting inferences could be 
drawn, the new legislation [the Taft-Hartley Act] defini- 
tively precludes such a theory of review and bars its prac- 
tice. The substantiality of evidence must take into account 


11 The Jenkins dissent thus highlights the essential error in the Board’s 
truncated examination of the period of negotiations before the strike 
(J.A. 92) : 


“All of the . . . ‘independent’ unfair labor practices committed by 
the Respondent during the period covered by the complaint have been 
sustained by the majority, but only those committed after the occur- 
rence of the strike have been deemed relevant to the basic ‘good faith’ 
issue. It is by this failure to consider the pre-strike unfair labor 
practices and other peripheral conduct of the Respondent as an in- 
extricable part of the total fabric of the evidence that the majority 
fails to see the ‘case’ clearly established by the General Counsel and 
denies the complete remedy which should have been afforded.” 
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whatever in the record fairly detracts from its weight’’ 
(340 U.S. at 487-488). 

Once it is clear that this Court cannot be precluded from 
an examination of the whole record merely because there 
may be “conflicting views’’ as to its meaning, only one con- 
clusion can properly be drawn as to the Company’s true at- 
titude and purpose during the pre-strike negotiations. 
While the Board relied heavily on Conger’s willingness to 
sit at the table and engage in the forms of negotiation, there 
were three serious breaches of even formal negotiation dur- 
ing the few months’ period involved. When we come to the 
substance of negotiation, the situation is far worse—for 
at no time did the Company ever make an offer which 
could conceivably have advanced the resolution of the dif- 
ferences at the bargaining table. On the contrary, even the 
Company’s paltry 3-cent wage offer was conditioned upon 
breaking down existing arbitration protections so badly 
needed by the Union against an anti-union employer. And 
when the Company granted an unconditional 3-cent increase 
to its employees which it had never offered to the Union, it 
gave final proof of its utter lack of good faith in its nego- 
tiations with the bargaining representative of its employees. 

If the Board—as it failed to do—had directly examined 
the conduct and the meat of the ‘‘negotiations”’, the Board 
would have been compelled to find—as we have demon- 
strated—that Kohler repeatedly and consistently dispar- 
aged the form and mocked the substance of collective bar- 
gaining. It is difficult to understand how the Board could 
have found, on these facts of the pre-strike negotiations, 
that any company was bargaining in good faith. But what 
makes the ruling totally incomprehensible is that the Board 
found this behavior to indicate good faith bargaining by 
the Kohler Company, which had spent the prior twenty 
years fighting unions through a company-dominated union 
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and which spent the immediately following six years in 
refusing to bargain with the certified collective bargain- 
ing representative of the workers. 


There is, of course, no question of the authority of ‘‘the 
Board to take account of the prior history of the Com- 
pany’s labor relations ... The ultimate issue whether 
the Company conducted its bargaining negotiations in good 
faith involves a finding of motive or state of mind which 
can only be inferred from circumstantial evidence. It is 
similar to the inquiry whether an employer discharged an 
employee for union activity, or for some other reason, 
where the prior history of the employer’s labor relations, 
whether good or bad, may be relevant.’’ N.L.R.B. v. Reed & 
Prince Mfg. Co., 205 F. 2d 131, 139-140 (C.A. 1, 1953)." 


12 Nor is there anything in N.L.R.B v. Local 50, BWU, 245 F. 2d 542 
(C.A. 2, 1957) relied upon by the Board’s brief (p. 115), which requires, 
or even authorizes, the Board to truncate and segment its vision of the pre- 
strike period. In N.L.R.B. v. Local 50, BWU, the question was the legality 
of union picketing which began before and continued after the Board’s 
certification of a rival union. Prior to certification, the picketing was 
acknowledged to be both organizational and recognition picketing. The 
Board found that continued picketing after the certification of a rival 
constituted an illegal attempt to coerce recognition at a time when the 
employer could not legally deal with the picketing union. The Court of 
Appeals, in declining to enforce the Board’s order, found that organiza- 
tional picketing was legal after as well as before certification, and that 
the only evidence of record was that the continued picketing was for that 
limited licit purpose. The presumption which the Court of Appeals re- 
fused to indulge was that the alternative objective of gaining recognition, 
which had been legitimate before certification, continued to be a Union 
objective when, after certification, it would have been illegitimate. In 
short, the presumption which the Court of Appeals rejected was that a 
hitherto guiltless Union became, as of a given date, a law violator merely 
because theretofore innocent activity became, as of that date, open to two 
interpretations one of which was consistent with continued innocence and 
the other of which was not. Certainly nothing in the Court of Appeals’ 
very proper ruling lends comfort to the notion that, where the Board has 
found delinquency as of a certain date, it should blind itself to the retro- 
spective illumination provided by that adjudication in determining whether 
the onset of that delinquency was not in fact several weeks earlier. 
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Never was there a clearer record of prior anti-union history 

than in the case at bar. 
| {he subsequent history is also relevant, and for the 
same reasons. If the Board is entitled to rely upon what- 
ever ambiguous comfort it can draw from the 1953 contract 
to show that the Company’s pre-1952 habit of transgress- 
ing the National Labor Relations Act was in suspension, 
so, too, the Union is entitled to ask this Court to evaluate 
the 1954 pre-strike period in the light of ‘‘the record as 
a whole.’? That record, on this very adjudication of the 
Board, shows that almost immediately after the Company 
was supposedly bargaining in good faith, the Company be- 
gan its long course of refusal after refusal and bad faith 
after bad faith. 

The Union submits, in short, that the Board’s failure to 
find that Kobler bargained in bad faith during the pre- 
strike period stemmed in large measure from its insistence 
on isolating that period from all that came before and 
after. Indeed, the Board, in its brief before this Court, 
acknowledges that this was its limited vision (p. 115): 
“<Considering the pre-strike period by itself and against 
the background of two previous successful contract nego- 
tiations,* we submit that the Board was not unreasonable 
in failing to find—and certainly the record before it did not 
compel a finding—that Kohler negotiated in bad faith prior 
to the strike’? ** (emphasis supplied). It was because the 
Board limited its horizon to ‘‘the pre-strike period by it- 


13 See pp. 20-21, 24-25, supra, for the absence of any probative force in 
these 1953 negotiations. 

14 The two cases cited by the Board immediately after this sentence in 
its brief, Associated Unions v- N.LBB., 200 F. 2a 52 (C.A. 7, 1952), and 
International Woodworkers of America v. NLRB., 105 U.S. App. D.C. 
37, 263 F. 2d 483 (1959), are irrelevant, inter alia, precisely because 
5 ther one is case where, as here, the Board concluded that as of an 
immediately subsequent date the emp was bargaining in bad faith. 
See also n. 12, p. 51. 
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self’? rather than considering the whole record, as did 
Member Jenkins, that it reached a conclusion contrary to 
the overwhelming force of the evidence. 

The Board in its brief (p. 3) reminds this Court that 
“In the background of the instant case lurks one of the 
most bitter and long drawn-out disputes in modern labor- 
management relations . . .”’ Yet, as the Board goes on to 
point out, ‘The basic issues . . . are not dissimilar to those 
which have been raised in hundreds of less publicized un- 
fair labor practice cases since passage of the Wagner Act.” 
Ibid. And, by the same token, the legal principles appli- 
cable to this case are precisely those applicable to the 
modest, unspectacular controversies which comprise, fortu- 
nately, the ordinary run of unfair labor practice litigations. 
With this in mind, the precedent which sheds most light 
on Kohler’s claim of good faith in the pre-strike negotia- 
tions is a case which is at the other end of the spectrum 
in terms of the size of the business and the number of em- 
ployees involved. It is a case in which there stands re- 
vealed an almost identical pattern of endless and fruitless 
‘‘negotiations’’ conducted by the company’s attorney-nego- 
tiator. In American Aggregate Co. Inc. ¢ Featherlite Corp., 
125 NLRB 909 (1959), decided less than a year before the 
Board’s decision in the instant case, the Board adopted 
the findings and conclusions of the Trial Examiner, in- 
cluding those which follow (Id. at 919, 922-23) : 


“|. at first glance, if only the Respondent’s ever 
willingness to meet with the Union, and the fact its 
representative did meet and confer with the union 
negotiators be considered, it would appear that the 
Respondent did engage in collective bargaining. These 
are, of course, the admitted facts which the Respondent 
points to in resisting the complaint allegation of bad 
faith ... 
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“¢[TThe evidence as a whole shows substantially and 
affirmatively that while Price, the attorney who did 
all the talking for the Company, talked at length on 
any and all subjects with the union officers, and created 
a formal semblance of true collective bargaining, the 
Company—starting at the very outset of the meetings , 
and continuing to the very last—carried on its affairs, 
conducted its business, and managed the employees 
without regard to any consideration of the employee’s 
chosen representative .. . 

“‘The Respondent’s never changing and adamant 
total rejection of virtually all the Union’s economic de- 
mands, its concomitant concessions directly to the em- 
ployees of some of the very benefits denied to their 
union .. . plus its negotiator’s repeated expressions 
of fatility in the conferences and of doubt of the 
Union’s majority status, leave no doubt that the Re- 
spondent engaged in negotiations with a predetermina- 
tion not to make any real concession to the Union and 
to reserve to itself the unilateral power to decide mat- 
ters of earnings, grievances, and other conditions of 
employment. This attitude is incompatible with a bona 
fide endeavor to reach an understanding with the 
chosen representative of the employees, and manifests 
the negation of the collective bargaining envisaged by 
the Act.” 


Substitute the name ‘‘Conger’’ for the name ‘‘Price’’ 
and there emerges the perceptive evaluation which the 
Board failed to make in this case. Add to a proper evalua- 
tion of the pre-strike negotiations here, Kohler’s twenty- 
five-year habit of anti-unionism and indifference to the re- 
quirements of federal labor law and there remains no pos- 
sible basis for the Board’s conclusion that Kohler was bar- 
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gaining in good faith with an intent to reach an agreement 
with the Union. Only a misguided Board determination 
somehow to balance the scales between Company and Union 
could have led it to refuse to see what all others could see. 
As Member Jenkins saw so clearly (J.A. 83-84) : 


‘“‘The ‘totality’ of Respondent’s conduct (as dis- 
closed by the record) shows that Respondent had a 
fixed intention from the! time the Union started to or- 
ganize its plant to rid itself of the Union. It was 
never, at any time, the intention of the Respondent 
to accept the Union as collective-bargaining represen- 
tative in good faith. It never did accept the Union 
in good faith. On the contrary, the record discloses 
Respondent’s firm and fixed intention to undermine, 
weaken, and eventually destroy the collective-bargain- 
ing relationship. It was Respondent’s ultimate intent 
to return to itself unilateral control of matters other- 
wise subject to free collective bargaining. 

“<T am convinced that never, at any time, during the 
time preceding its first and only collective-bargaining 
agreement with the Union, during the life of that 
agreement, during the negotiations preceding the 
strike, or at any time after the commencement of the 
strike, did the Respondent abandon its fixed purpose 
to rid itself of the Union, and, to paraphrase its own 
words, to assure itself of another 20 years of industrial 
peace.”? 
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In Sustaining the Discharge of 77 Strikers Who Engaged 
in ‘‘Misconduct,’’ the Board Failed -to. Consider and 
Determine, as Required by Section -10(c) of the Act, 
Whether Their Reinstatement Would Effectuate:the-Poli- 
cies of the Act, in the Light of Kohler’s Flagrant Viola- 
tions of Law. 


Since the enactment of the Wagner Act, the federal labor 
law has provided that upon a Board finding of employer 
unfair labor practices, the Board shall require ‘such 
affirmative action, including reinstatement of employees,”’ 
as will ‘‘effectuate the policies’? of the Act.> In the in- 
stant case, the Board’s General Counsel and the Union 
urged before the Trial Examiner and thereafter before 
the Board that, notwithstanding a striker’s misconduct, 
the Board has authority under Section 10(c) of the Act to 
reinstate such striker if, in the light of the Company’s 
aggravated unfair labor practices, the Board determines 
that reinstatement would effectuate the policies of the Act. 
Relying principally upon the First Circuit decision in 
Thayer Co.v.N.L.R.B., 213 F. 24748 (C.A. 1, 1954), cert. den., 
348 U.S. 883, the General Counsel and the Union urged that 
Kohler’s unfair labor practices should be weighed against 
the strikers’ misconduct in order to determine whether 


15 Section 10(¢) of the Act (29 U. S. C. 160 (c)) provides that “Gf upon 
the preponderance of the testimony taken the Board shall be of the opin- 
ion that any person named in the complaint has engaged in or is en- 
gaging in any such unfair labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such unfair labor 
practice and to take such affirmative action including reinstatement of 
employees with or without back pay, as will effectuate the policies of this 
subchapter . . . No order of the Board shall require reinstatement of any 
individual as an employee . . . if such individual was suspended or dis- 
charged for cause.” 
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reinstatement of the discharged strikers would effectuate 
the policies of the Act. Unfortunately, both the Trial 
Examiner and the Board refused to undertake that bal- 
ancing of the misconduct on the two sides, failing even to 
determine whether or not reinstatement here would effec- 
tuate the Act’s policies. 

The Trial Examiner found that the Board had not ac- 
cepted the ruling of the Thayer case (J.A. 245).1° Accord- 
ingly, he held that there were only two questions for him 
to determine with respect to the status of the discharged 
strikers—whether they engaged in ‘“‘unprotected’’ mis- 
conduct and whether Kohler discharged them for that mis- 
conduct (J.A. 241): 


«¢  . what is at issue is whether the 8(a)(3)’s had 
engaged in the strike activities for which Respondent 
discharged them and whether their conduct was such 
as to remove them from the protection of the Act.”’ 


The Board itself adhered to this view, stating that only 
these two questions—whether the strikers engaged in, and 
were discharged for, misconduct—were presented for its 
review (J.A. 65): 


“The Trial Examiner found that although the Gen- 
eral Counsel did make out a prima facie case of dis- 
criminatory discharge ... (all of the strikers were 
discharged because they had engaged in concerted ac- 


16 “The General Counsel argues . . . in reliance on certain language 
in the Thayer case, supra, that Respondent having provoked, caused, and 
prolonged the strike by flagrant and pervasive unfair labor practices, the 
Board’s power to determine the validity of the discharges and to order 
reinstatement of the dischargees is not limited by the consideration whether 
they had engaged in unprotected concerted activities. 

“Although the Board accepted the remand in the Thayer case, it made 
clear in its supplemental decision, 115 NLRB 1591, 1595, that its failure 
to seek certiorari did not mean that it agreed with the court’s holding. 
There is no indication that it has yet done so.” 
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tivities in support of the strike), the real issues were 
whether the dischargees had engaged in the strike ac- 
tivities for which the Respondent discharged them and 
whether their conduct was such as to remove them from 
the protection of the Act. The Board agrees with 
these conclusions.”’ 


Having ruled that the 77 strikers did engage in “un- 
protected’’ misconduct for which Kohler discharged them, 
the Board failed to order their reinstatement, without even 
considering Kohler’s aggravated violations and without any 
findings on the question whether or not reinstatement would 
effectuate the policies of the Act. 

In our view, the Board’s refusal to weigh the miscon- 
duct of the strikers against the Company’s violations of 
the Act and its failure even to make findings on the ques- 
tion of effectuation of the policies of the Act, as required 
under Section 10(c), necessitate a remand for the Board’s 
reconsideration and the making of appropriate findings 
on these points. We first set forth below the adjudicatory 
history which traces the development of the Board’s present 
self-denying position; in the following subsection we dem- 
onstrate that the Board’s restricted view of its 10(c) func- 
tions is clearly erroneous; we conclude by demonstrating 
that a remand is required for further material determina- 
tions and findings by the Board. 


A. Development of the Board’s Self-Denying Position 
Regarding Reinstatements Under Section 10(c) of 
the Act. 


Tn its early decisions under the National Labor Rela- 
tions Act the Board did not hesitate to order reinstatement 
of strikers discharged for misconduct where, in the light 
of serious employer violations of the Act, reinstatement 
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was found to effectuate the policies of the Act. See, e.g., 
Republic Steel Corp., 9 NLEB 219, 389-93 (1938) ; Berkshire 
Knitting Mills, 46 NLRB 955 (1943) ; Elkland Leather Co., 
8 NLRB 519 (1938). In purely economic strikes, where 
Section 10(c) of the Act does not apply, the Board was, of 
course, powerless to order reinstatement of strikers who 
were discharged for ‘‘unprotected”’ activities. On the other 
hand, the Board having been granted the power of reinstate- 
ment under Section 10(c) to effectuate the policies of the 
Act where employer violations have occurred, this power 
was regularly exercised by the Board until the decision of 
the Supreme Court in the Fansteel case. 

In N.L.B.B. v. Fansteel, 306 U.S. 240, the Supreme Court 
was called upon to review the Board’s reinstatement under 
Section 10(c) of sit-down strikers who had struck in pro- 
test against the employer’s violations of the Act. The 
Court recognized the reinstatement power granted to the 
Board under Section 10(c) of the Act in unfair labor prac- 
tice strike situations, but ruled that the Board had ex- 
ceeded the appropriate exercise of that power in a case 
where the Union had chosen an illegal sit-down as its 
method of protest. 

The Fansteel case, whose ruling was later applied by 
the Supreme Court to an illegal ‘‘mutiny”’ strike in South- 
ern Steamship Co. v. N.L.R.B., 316 U.S. 31, had a decisive 
impact upon the Board’s position with respect to its powers 
under Section 10(c).27 With only sporadic exceptions, the 
Board now began to apply the Fansteel restriction far be- 
yond the confines of its context, to all cases of striker mis- 
conduct. Whereas Fansteel and Southern Steamship had 
only denied the Board the discretion to reinstate workers 


17 For an excellent critical analysis of Fansteel and an early prediction 
of its potential indiscriminate extension, see Hart & Prichard, The 
Fansteel Case, 52 Harv.L.Rev. 1275. 
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guilty of misconduct during a strike wholly illegal from its 
inception, the Board increasingly refused to examine 
whether reinstatement would effectuate the policies of the 
Act in any situation where unfair labor practice strikers 
were guilty of misconduct. See, e.g., Patterson-Sargent-Co., 
115 NLRB 1627 (1956) ; Longview Furniture Co., 100 NLRB 
301 (1952) ; Kelco Corp., 94 NLRB 1766 (1951). As Mem- 
bers Murdock and Peterson noted in their dissent in Patter- 
son-Sargent (at 1639), ‘‘with only a token offering of a 
rationale, which cannot withstand analysis, our colleagues 
proceed to effect a marked extension of the forfeiture doc- 
trine into an area which is a far ery indeed from the Fan- 
steel case.’? In 1954, the Board’s self-denying construction 
of Section 10(c) by an indiscriminate extension of the 
Fansteel restriction to all striker misconduct situations, 
occasioned the landmark First Cireuit opinion by Judge 
Magruder in Thayer Co. v. N.L.R.B., 213 F. 2d 748 (C.A. 
1, 1954), cert. den. 348 US. 883. 

The Thayer court, relying particularly on an analysis by 
Professor Archibald Cox, reexamined the Board’s power, 
in unfair labor practice strike cases, to order reinstatement 
to effectuate the policies of the Act: 


«c_. . If an economic strike as conducted is not con- 
certed activity within the protection of §7, then the 
employer is free to discharge the participating em- 
ployees for the strike activity and the Board is power- 
less to order their reinstatement, see e.g., N.L.R.B. v. 
Indiana Desk Co., 7 Cir., 1945, 149 F. 2d 987. This is 
so because, if the particular collective action is not a 
protected §7 activity, the employer commits no unfair 
labor practice by thus terminating the employment 
relation. He has not interfered with, restrained or 
coerced employees in the exercise of their rights guar- 
anteed in §7. See Cox, The Right to Engage in Con- 
certed Activities, 26 Ind L.J. 319, 320 (1951). There- 
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fore, since the power of the Board to order reinstate- 
ment under §10(c) is dependent upon its finding that 
an unfair labor practice has been committed, and since 
by hypothesis the economic strike was not caused by 
an unfair labor practice, it becomes crucial to the ques- 
tion of reinstatement of an economic striker to inquire 
whether the strike as conducted constituted concerted 
activity within the protection of § 7. 

‘Qn the other hand where, as in the instant case, the 
strike was caused by an unfair labor practice, the 
power of the Board to order reinstatement is not 
necessarily dependent upon a determination that the 
strike activity was a ‘concerted activity’ within the 
protection of 47. Even if it was not, the National 
Labor Relations Board has power under §10(c) to 
order reinstatement if the discharges were not ‘for 
cause’ * and if such an order would effectuate the poli- 


cies of the Act. Of course the discharge of strikers 
engaged in non-Section 7 activities often may be for 
cause, or their reinstatement may not effectuate the 
policies of the Act, but in certain circumstances it 
may.** The point is that where collective action is 
precipitated by an unfair labor practice, a finding that 


*“The for cause’ proviso added to §10(c) in 1947 is applicable where 
the employee is engaged in collective action as well as where he acts alone, 
HR. Rep. No. 510, 80th Cong., Ist Sess., 38-39; and it would seem that 
where an employee is discharged because he engaged in collective action 
and the discharge is found to be ‘for cause’, the action is not the type 
protected under §7. N-L.R.B. v. Local Union No. 1229, Int. Brotherhood 
of Electrical Workers, 1953, 346 U.S. 464, 74 S.Ct. 172. However, a 
determination that an employee is not engaged in a §7 activity does not 
necessarily mean that, if he is discharged for his participation in the 
unprotected action, the discharge is ‘for cause.’ That depends on the 
surrounding circumstances. What is cause in one situation may not be in 
another.” 

*° “See NLRB. v. Elkland Leather Co., Inc. 3 Cir., 1940, 114 F.2d 
221; certiorari denied, 1940, 311 U.S. 705, 61 S.Ct. 170, 85 L.Ed. 457.” 
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that action is not protected under § 7 does not, ipso 
facto, preclude an order reinstating employees who 
have been discharged because of their participation 
in the unprotected activity.°*°”’ 


With respect to the ‘‘effectuate the policies”? power of 
the Board, the First Circuit stated: ‘It... may be assumed 
that the Board, as a part of the process of determining 
whether reinstatement would effectuate the policies of the 
Act, will balance the severity of the employer’s unfair labor 
practice which provoked the industrial disturbance against 
whatever employee misconduct may have occurred in the 
course of the strike.’’ The court remanded the proceed- 
ings for the Board’s exercise of its 10(c) ‘‘weighing’’ func- 
tion in the following terms: 


“Certain strikers, however, participated in ac- 
tivities which we find were coercive, and therefore not 
within the scope of §7. The trial examiner, in recom- 
mending the reinstatement of such strikers, took into 
consideration the fact that ‘the strike resulted from 
the flagrant unfair labor practices of Respondent Com- 
panies.” This seems perfectly proper—not in justify- 
ing the employees’ conduct or in concluding that their 
action was protected under §7—but in deciding 
whether or not . . . their reinstatement would effectu- 
ate the policies of the Act. 

“‘The Board, as we have noted, made reinstatement 
turn exclusively on whether the employees’ conduct 


eee “This analytical distinction has been overlooked on many occasions. 
Professor Cox states: ‘The distinction was overlooked by the House 
managers in reporting the conference agreement on the Labor Manage- 
ment Relations Act 1947, H.R. Rep. No. 510, 80th Cong., 1st Sess., 38-39 


(1947) and unfortunately it has not always been observed by the Board.’ 
Cox, The Right to Engage in Concerted Activities, 26 Ind. LJ. 319 ai 
324, note 24 (1951).” 
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was within §7. It therefore apparently disregarded, 
and properly, under its approach, the fact that the 
strike was touched off by an unfair labor practice. 

“Since we disagree with the Board on some of 
these individual incidents, we shall remand where we 
disagree, with instructions that the Board decide 
whether under the circumstances there was cause for 
the respondents’ refusal to rehire the particular 
strikers involved in the non-Section 7 activity, and if 
not whether reinstatement of these employees would 
effectuate the policies of the Act.’’ 


Notwithstanding the Thayer ruling, on the remand of 
that case to the Labor Board, a three member majority of 
the Board was apparently still unwilling to exercise any 
10(c) ‘‘weighing’’ function. Without comparing the em- 
ployer’s misconduct against that of the strikers, the 
Board’s majority opinion found that the discharge of these 
strikers had been ‘‘for cause’’ and refused to order their 
reinstatement. A persuasive minority opinion criticized 
the majority for its failure to undertake the balancing 
function committed to it under 10(c) of the Act. In an 
exposition which we have printed herein for the conven- 
ience of the Court (see Appendix A, infra, pp. 87 to 91), 
the Board minority set forth the kind of considerations 
which the Board should entertain when an employer guilty 
of a violation of the Act seeks to discharge strikers for 
their misconduct. 

Thayer notwithstanding, the Board’s majority has ad- 
hered to its refusal to weigh employer and striker mis- 
conduct against each other to resolve the Section 10(c) 
reinstatement issue. Careful research of the Board’s de- 
cisions since Thayer fails to disclose any instance wherein 
the Board, having found ‘‘unprotected’’ striker miscon- 


64 


duct, has undertaken also to determine whether in the light 
of the employer’s violations, reinstatement of unfair labor 
practice strikers guilty of misconduct would effectuate the 
policies of the Act. Thus, in the instant case, the Board, 
without finding that the discharges were ‘“‘for cause”? within 
the meaning of Section 10(c), failed to rule whether or not 
reinstatement of the dischargees would ‘‘effectuate the poli- 
cies of the Act’’; the Board explicitly stated that the only 
material ceeeiors were whether the dischargees engaged 
in unprotected activity and whether that activity was the 
reason for their discharge. As we next demonstrate, the 
Board’s renunciation of its 10(c) power to determine 
whether, in the light of the employer’s violations, reinstate- 
ment of strikers would further the Act’s policies, is clearly 
erroneous. 


B. The Board is Required to Determine, Pursuant to Sec- 
tion 10(c), Whether in the Light of all the Circum- 
stances Presented, the Policies of the Act Would be 
Effectuated by Reinstatement of Strikers Discharged 
for Misconduct. 


The Board is required under Section 10(c) of the Act, 
before sustaining discharges for strike misconduct, to do 
more than merely to determine whether the strikers were 
discharged for unprotected activity. The careful and well- 
reasoned Thayer ruling on this issue is highly persuasive, 
and is commended to the scrutiny of this Court as the 
proper construction of the Board’s functions under Section 
10(c). A contrary construction overlooks the authority 
granted the Board by the plain language of Section 10(c), 
authority which the Supreme Court itself explicitly recog- 
nized in its Famsteel and Southern Steamship decisions, al- 
though finding abuse by the Board in the exercise of its 
authority in the particular circumstances there involved. 
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Clearly, the Supreme Cozrt’s ruling that the Board ex- 
ceeded its 10(c) discretionary authority in those two cases 
has not freed the Board of its statutory duty to exercise 
its discretion.* Yet that has been the result of the Board’s 
self-denying expansion of Fansteel and its failure to dis- 
tinguish clearly between unfair labor practice strikes and 
purely economic strikes in the exercise of its remedial 
powers. 

Archibald Cox has revealed this impropriety in his analy- 
sis in 26 Ind. L. J. 319, 324, n.24, stating: 


“‘Employee misconduct may not be sufficiently serious 
to bar reinstatement under Section 10(c) when the 
provocation of the employer’s unfair labor practices 
is taken into account. But the same misconduct may 
fall outside the scope of the concerted activities pro- 
tected by Sections 7 and 8(a)(1) and therefore fur- 
nish the basis for an effective discharge if there has 


been no antecedent unfair labor practice . . . The dis- 
tinction was overlooked by the House managers in 
reporting the conference agreement on the Labor 
Management Relations Act, 1947, H.R.Rep. No. 510, 
80th Cong., Ist Sess. 38-39 (1947) and unfortunately 
it has not always been observed by the Board [citing 
National Electric Products Corp., 80 NLRB 995].”’ 


Other commentators have generally agreed with Professor 
Cox and the Thayer ruling. See, e.g., 7 Stan. L. Rev. 382; 


18 Justice Frankfurter’s dissenting opinion in N.L.R.B. v. Mastro Plastics 
Corp., 350 U.S. 270, 296, points out that: “Even if the strike is not a Sec- 
tion 7 activity, the Board in the unfair labor practice strike situation, as 
distinguished from the economic strike situation, may in its discretion order 
the discharged participants reinstated. This is so because of the antecedent 
employer unfair practice which caused the strike, and which gave employ- 
ees rights under § 8. If the Board finds that reinstatement of such strikers 
ig a remedy that would effectuate the policies of the Act, it has the power 
under Section 10(¢) to issue the necessary order.” 
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23 G. W. L. Rev. 782; 32 N.Y.U_L. Rev. 839. As pointed out 
in a note on ‘‘Strike Misconduct as Grounds for Denial 
of Reinstatement’? in 32 N.Y.U.L. Rev. 839, 846-7: 


“The idea that the employer’s unfair labor practices 
are a relevant factor in determining whether particnu- 
lar misconduct is a bar to reinstatement seems to be 
not only sound policy but supported by authority .. . 
The prohibition of the Act against such practices is 
ground enough for balancing them against the mis- 
conduct. Add to this the common sense understand- 
ing that such practices engender an atmosphere of 
bitterness in which violent conduct is more likely to 
occur, and it becomes apparent that the question of 
whether particular misconduct renders the requirement 
of re-employment ‘unreasonable’ cannot be intelligently 
answered unless the employer’s prior unfair labor prac- 
tices, if any, are considered.’? 


Finally, our position concerning the Board’s reinstate- 
ment authority under Section 10(c) is buttressed by the 
brief for the NLRB submitted to the Supreme Court by 
Solicitor General Sobeloff in opposition to certiorari in 
the Thayer case (Supreme Court of the United States, 
October Term, 1954, No. 372.) For the convenience of the 
Court, the pertinent section of that brief appears as Ap- 
pendix B, infra, at pp. 92 to 96. Solicitor General Sobeloff 
there emphasizes with respect to the Board’s 10(e) rein- 
statement authority that ‘‘since extenuating circumstances 
may mitigate the effect of misconduct considered in the 
abstract, the fact that there are also unfair labor prac- 
tices on the part of the employer may properly be taken 
into account in making this appraisal.’’ Pointing out that 
the question has sometimes been expressed in terms of 
whether the striker’s conduct is ‘protected’? by Section 
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7, and sometimes in terms of whether reinstatement would 
effectuate the policies of the Act, the Solicitor General’s 
brief goes on to affirm that, ‘‘However stated, it is clear 
that a striker’s right to reinstatement under the Act is 
not automatically lost because he has engaged in violence 
or intimidation. The question is whether, in the light of 
all the circumstances, the misconduct is sufficiently serious 
to render the employee unfit for further employment.’’ 

Equally significant, the Solicitor General’s statement in 
his Thayer opposition clarifies the relationship of Fansteel 
to the 10(c) weighing function of the Board. The Solicitor 
General points out that the sit-down in Fansteel, like the 
mutiny involved in Southern Steamship ‘‘made the strike 
unlawful in its very inception’’ and that the Supreme 
Court’s two opinions ‘‘make clear that it was this par- 
ticular circumstance [unlawfulness in inception] not the 
irrelevance of employer unfair labor practices generally, 
that led to the conclusion in those cases that reinstatement 
was not warranted ...’’ 

Nor, as the Solicitor General points out, does the statu- 
tory proviso inserted in Section 10(c) by the 1947 amend- 
ment, that ‘‘no order of the Board shall require the rein- 
statement of any individual as an employee who has been 
suspended or discharged for cause’’, free the Board of 
its 10(c) weighing function. Senator Taft made clear dur- 
ing the debate on the enactment of this provision of the 
Taft-Hartley Act (93 Cong. Rec. 6518) that the amend- 
ment was meant merely to reaffirm pre-existing law.” As 
the Solicitor General’s brief points out: 


“The legislative history of this provision indicates 
that it was merely intended to leave no doubt as to 


10“All this language does is simply to say exactly what the present 
rule is... When we have a conference with the House and the House 
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the right of an employer to discharge for reasons 
wholly unrelated to union or concerted activities, but 
that it did not change the existing provision of law 
which left it to the Board, on the facts of each case, to 
determine whether there was ‘cause’. As the court 
below stated (Pet. 40), what is cause in one situation 
may not be in another. Since, with respect to strike 
misconduct, the determination of whether it consti- 
tuted cause for discharge formerly comprehended 
evaluation by the Board in the light of all the circum- 
stances, including the employer’s own unfair labor 
practices, it follows that the proviso to Section 10(c) 
has not diminished reinstatement rights in the situa- 
tion presented here.’’?° 


In any event, the scope and significance of the ‘‘for cause’’ 
proviso is not presented for review in the instant case, for 
the Board nowhere found that the discharge of any of the 
77 strikers was ‘‘for cause’’ within the meaning of Section 
10(c). Accordingly, it was obliged to undertake the in- 


yields on all the major points, if the House conferees want certain lan- 
guage in, and the language does not do any more than state the existing 
law, it is a little hard to refuse to put it in. That is why we put it in. 
For the purpose of the Recorp I am glad to make that statement, because 
there is no intention whatever to change the existing law on this particular 
question.” 

20 It should be noted that the analogous term. “just cause” in a collective 
agreement has been construed to require a comparison of the misconduct 
on either side, on the grounds that “It is almost a maxim of labor rela- 
tions that a real threat to a Union’s continued existence will bring forth 
all possible legal counter-measures on the part of the Union . . . more- 
over, it can be predicted with almost equal certainty that some acts will 
‘slop over’ the borderlines of legality if the threat persists . . .” Westing- 
house Electric Corp., 26 L.A. 836, 845 (1956). 

21 The Board’s determination that Kohler discharged the 77 strikers 
because of their misconduct is not, of course, a determination that they 
were discharged “for cause” within the meaning of Section 10(¢) of the 
Act. As the Solicitor General points out above and as the Thayer court 
also noted (see supra, p. 61), “for cause” is a term of art which denotes 
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quiry and make the appropriate finding required by the 
‘‘effectuate the policies’’ provision of the Act. 

In sum, the well-reasoned position taken by the Board’s 
minority dissenters in Thayer, the persuasive First Circuit 
decision in Thayer, the analyses by Archibald Cox and other 
commentators, and the binding representations made by 
Solicitor General Sobeloff on behalf of the Board before 
the Supreme Court, all demonstrate that when the Board 
finds an employer guilty of unfair labor practices, its in- 
quiry with respect to the reinstatement of strikers dis- 
charged for misconduct necessarily involves more than the 
mere determination that they engaged in misconduct which 
occasioned their discharge. As we show below, the Trial 
Examiner and the Board having refused to go beyond 
these two questions to balance the misconduct on the two 
sides and to rule whether or not reinstatement of the dis- 
charged Kohler strikers would effectuate the policies of the 
Act, the Board’s order must be remanded for further 
material findings and conclusions respecting the 77 dis- 
chargees.” 


C. A Remand is Required for Board Findings on Whether, 
Under All the Circumstances, Reinstatement of the 
Dischargees Would Effectuate the Policies of the Act. 


The Board, having failed to balance the misconduct on 
the two sides and having failed to make necessary findings 


sufficient grounds for discharge under all the prevailing circumstances. As 
the Thayer court noted, “what is cause in one situgtion may not be in 
another”; and as the Solicitor General pointed out, the “for cause” ques- 
tion cannot be resolved until the employer’s own violation is taken into 
consideration. 

In the event that this Court agrees with our contentions made 
infra under Point III, which would finally dispose of the question of 
the discharge of 12 mere “bystanders” at demonstrations, further findings 
and conclusions would be required only with respect to the remaining 
65 dischargees. 
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as to whether reinstatement would or would not effectuate 
the policies of the Act, the issue of the discharges must, 
we submit, be remanded for further Board action. Nor is 
a different result required because some of the misconduct 
sustained by the Board as grounds for discharge occurred 
prior to the June, 1954, conversion of the strike into an 
unfair labor practice strike. As we have urged in the pre- 
ceding section of this brief, the Board should have found 
that the strike was, in its inception, provoked by the Com- 
pany’s refusal to bargain in good faith with the Union. 
But even on the Board’s assumption that the strike was 
simply an ‘‘economic strike” until June 1, 1954, it remains 
a fact that none of the 77 strikers were discharged until 
9 months after that date.“ Finally, and most importantly, 
72 of the 77 dischargees were fired by the Company for 
misconduct occurring in whole or in part after June 1, 1954, 
the date of the conversion of the strike by the Company’s 
violations of the Act.* Thus, the fact that the strike may 
not have commenced as an unfair labor practice strike but 
was only converted to such a strike in June of 1954 did not 
preclude the Board from exercising its 10(c) reinstatement 
powers with respect to the dischargees. Under Section 
10(c) the Board’s authority is unqualified, once it has de- 
termined that ‘‘any person named in the complaint has 
engaged in or is engaging in any such unfair labor prac- 


7% The status under the Thayer doctrine, of workers discharged after 
the conversion of a strike for misconduct oceurring before such conver- 
sion, presents some problems. But whatever reasonable time an employer 
may have to discipline an employee for pre-conversion misconduct, the 
more than 9 months which elapsed in this case appears to be an excessive 
gestation period for an employer's determination to end the economic life 
of one of his employees. ; - 

24 Analysis of the findings of the Trial Examiner and the evidence upon 
which they were predicated indicates only the following of the dis- 
chargees were fired by the Company exclusively for misconduct occurring 
prior to June I, 1954: Frerichs, Winkel, Seybold, Frazier and Brewer 
(J.A. 261, 263, 268, 269, 316). 
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tice’’, to order reinstatement of employees to effectuate the 
policies of the Act. The Board is clearly empowered to 
order the reinstatement of any employee discharged in 
whole or in part for misconduct after the Company’s vio- 
lations converted the strike to an unfair labor practice 
strike. If, as here, the Company’s violation preceded part or 
all of the misconduct which the Company made the basis for 
its discharge, the Board is obligated to determine whether 
reinstatement will effectuate the policies of the Act.* 
Nor can this Court initially resolve the reinstatement 
question with respect to individual dischargees until the 
Board itself exercises its primary jurisdiction thereon. 
The Board’s brief before this Court implies that, had the 
Board undertaken the weighing required by Thayer, it 
would have found the equities against the dischargees and 
refused to reinstate them. Pointing to the refusal of the 
Board’s majority, upon the remand to the Board in Thayer, 


25Had Kohler discharged any striker on the ground that any one of 
the acts of misconduct in which he engaged warranted discharge, a ques- 
tion might be presented concerning the Board’s 10(¢) powers of reinstate- 
ment in the case of a striker who engaged in acts of “unprotected” mis- 
conduct both prior to and after June 1, 1954. However, the record is 
clear that Kohler discharged strikers only on the basis of their entire 
record of misconduct viewed as a continuum. Thus, Conger testified that 
“g man would not be discharged for a single act of misconduct unless it 
was very, very serious” but only for “serious and repeated misconduct” 
(J.A. 3835) and he emphasized that discharges were predicated upon 
“eourses of misconduct” rather than single acts (J.A. 4321-4330). The 
“misconduct” most commonly asserted against the dischargees and occurring 
before June 1, 1954, was, of course, participation in mass picketing as to 
which, far from considering it “very, very serious”, Mr. Conger testified 
that “in a far-fetched view, we probably would have the right to discharge 
anyone who ever participated in a mass picket line, but . . . I was not 
recommending that” (J.A. 18986). 

Thus, the Board’s 10(c) reinstatement authority is here clearly appli- 
cable to at least 72 of the dischargees. As concerns the remaining 5 dis- 
chargees, its authority would appear to apply in light of the Company’s 
belated discharge action. Accordingly, all 77 discharges should be re- 
turned to the Board for further disposition (except as pointed out in n. 22, 
p. 69). 
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to reinstate certain workers, the Board urges (Brief, p. 
127) that as to Kohler dischargees engaging in similar 
acts, ‘‘they are entitled to no greater equitable considera- 
tion than that given to the home demonstrators in Thayer.”’ 
But the hypothesis of the Board’s counsel concerning the 
conjectural disposition by the Board of an issue the Board 
has refused to entertain, is legally and factually untenable: 


1. The simple answer to the conjecture concerning the 
Board’s disposition of the reinstatement issue if the Board 
had performed its weighing function under the Thayer 
doctrine, is that conjecture cannot be substituted for an 
agency’s performance of its statutory functions. It is 
too late in the day for the Board to defend its order be- 
fore this Court upon different grounds than those which 
the Board enunciated as the premise of its action, or to 
sustain the denial of relief without necessary findings on 
a material statutory issue. See SEC v. Chenery Corp., 318 
U.S. 80; American Trucking Associations, Inc. v. United 
States, 364 U.S.1. Indeed, Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177, is controlling on this question; there the 
Board’s failure expressly to make a finding of fact that 
its reinstatement of discharged strikers was effectuating 
the policies of the Act was ruled error. The Board’s fail- 
ure to make any findings of fact regarding effectuating 
the policies of the Act, where it has denied reinstatement, 
is a forttort erroneous. 

2. The Board’s failure to make any 10(c): findings re- 
garding reinstatement is also a clear violation of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1007. That Act’s 
requirement of findings on all material issues is violated 
by the Board’s failure to make findings with respect to 
reinstatement of the Kohler dischargees under the ‘‘ef- 
fectuate the policies’? standard of Section 10(c). That 
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reinstatement under 10(c) is discretionary with the Board 
makes no difference, for the Act requires ‘‘findings and 
conclusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion presented 
on the record...’?* If, as we contend, Section 10(c) com- 
mits a function to the Board in reinstatement cases which 
it did not perform in this case, the Administrative Pro- 
cedure Act requires a remand for further findings and 
conclusions. 

3. Assuming, however, contrary to both the Administra- 
tive Procedure Act and the cited Supreme Court decisions, 
that the Board is entitled to defend its order on the ground 
that the same order would have resulted had it performed 
its 10(c) weighing function, it is nevertheless clear that 
such conjecture is without foundation. True, on remand 
of Thayer, a narrow three-to-two majority of the Board 
failed to find that reinstatement of certain Thayer strikers 


engaging in misconduct would have effectuated the policies 
of the Act. But the situation in Thayer is distinguishable 
from that here presented on at least three compelling 
grounds: 


i. The violations of the Act by Kohler in the instant 
case were different, more severe, of a larger number, and 
over a longer period than those of the Thayer Company. 


26 As the House and Senate committee reports emphasized (see S. Rep. 
752, 79th Cong., 1st Sess., pp. 24-25) : 


“Findings and conclusions must include all the relevant issues pre- 
sented by the record ... It should also be noted that the relevant 
issues extend to matters of administrative discretion as well as of 
law and fact. This is important because agencies often determine 
whether they have power to act rather than whether their discretion 
should be exercised. Furthermore, without a disclosure of the basis 
for the exercise of, or failure to exercise, discretion, the parties are 
unable to determine other or additional facts that might be offered 
by way of rehearing or reconsideration of decisions.” 
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Under these circumstances, certainly a different result 
might be reached in this case upon a weighing of the rela- 
tive misconduct of the Kohler Company and the discharged 
strikers. : 

ii. Moreover, in this case the Company, for a substan- 
tial period of months, rehired hundreds of strikers guilty 
of no less misconduct than most of those whom it dis- 
charged on March 1, 1955. Whether or not under these 
circumstances Kobler is subject to the doctrine of ‘‘con- 
donation,”’ * the fact that it did not itself regard as a seri- 
ous matter much of the strike misconduct upon which its 
discharges were predicated, is a major additional factor 
to be considered in determining whether or not the dis- 
chargees should be reinstated under all the prevailing cir- 
cumstances. 

iii. Finally, the Board’s evaluation of strike misconduct 
cannot be predicted by an in vacuo comparison of the 
activities of strikers in this case with those of the strikers 


27 The Trial Examiner found (J.A. 245-46) that Kohler had condoned 
and waived mere presence in the mass picket line as grounds for dis- 
charge, having re-employed hundreds of strikers who participated in 
the mass picket line and Conger having testified that “in a far-fetched view, 
we probably would have the right to discharge anyone who ever partici- 
pated in a mass picket line, but . . . I was not recommending that.” The 
Board, dividing 3 to 2 on this question, reversed the Trial Examiner’s 
finding of condonation of mass picketing, finding no “attitude of forgive- 
ness” on the part of Kohler (J.A. 68-69). 

We believe the Board’s action to be clear error. The Board has adopted 
as a theory for sustaining discharges what the Company itself stated to be 
a “far-fetched view” which it was “not recommending”. The effect of 
the Board’s decision is to sustain as grounds for discharge activity which 
the Company itself has disavowed as sufficient grounds. 

But whether or not condonation or waiver was here established with 
respect to mere presence on the mass picket line, the significant point is 
that, had the Board undertaken the balancing of the misconduct on either 
side, required by Section 10(c), it is difficult to see how, when measured 
against the serious, flagrant and continued violations of the Act by the 
Company, the Board could have sustained the discharge of persons whose 
misconduct the Company itself regards as de minimis. 
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discharged by the Thayer Company. As a matter of fact, 
the misconduct of many of the Kohler strikers was far less 
serious than that of the Thayer dischargees; certainly this 
is true of the Kohler strikers discharged for mere partici- 
pation in mass picketing or presence at other demonstra- 
tions. Indeed, it is a significant consideration, one not 
presented in Thayer, that Kohler, having seized upon 
‘‘misconduct’’ to discharge the entire leadership of the 
Union, the Act’s policies would clearly be furthered by 
the reinstatement of the officers of the collective bargain- 
ing representative with which the Company has now been 
ordered to bargain in good faith. 

In sum, considering the less serious nature of the mis- 
conduct of Kohler dischargees, considering the more con- 
tinuous and aggravated nature of Kohler’s violations of 
the Act, and considering the evidence that Kohler itself 
attached little consequence to most of the ‘‘misconduct’’ 
involved, it cannot presently be said that had the 
Board undertaken the weighing function required by Sec- 
tion 10(c) it would have refused to reinstate the Kohler 
dischargees, merely because it refused to reinstate certain 
dischargees in Thayer. The balancing of the equities on 
either side under Section 10(c) to determine whether, in 
the light of the employer’s violations of the Act, strikers 
discharged for misconduct should be reinstated to effectuate 
the policies of the Act, is necessarily a difficult and sensi- 
tive task in each particular case. Until the Board has 
undertaken that task, it is impossible to say which of the 
77 Kohler dischargees who engaged in different types of 
misconduct on different occasions would be ordered rein- 
stated to effectuate the policies of the Act. 

As the Board urges before this Court (Brief, p. 128), 
‘In the final analysis, whether reinstatement will effectu- 
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ate the purposes of the Act ‘is a nice question of the ap- 
propriateness of the remedy confided primarily to Board 
determination.’ Thayer, supra ...’’ The ‘‘nice ques- 
tion’’ confided ‘‘to Board determination’’ is one which in 
this case the Board has so far declined to resolve upon 
appropriate findings and conclusions. While this is patent 
error which would require a remand in any event, it is all 
the more necessary in a case involving such major inter- 
ests and which has become the focus of so much national 
attention that no slightest possibility of unfairness should 
be permitted to result from a foreshortened exercise of the 
Board’s remedial authority. Accordingly, we submit that 
the portion of the Board’s order regarding reinstatement 
of the dischargees must be remanded for further necessary 
findings and conclusions under Section 10(c) of the Act. 


Im 


The Board Erred in Failing to Reinstate Strikers Who 
Were Mere Bystanders at Home or Employment Office 
Demonstrations. 


In the previous section we have demonstrated that, the 
Board having failed to give appropriate consideration 
to certain relevant matters bearing upon the discharge 
of strikers found guilty of ‘‘misconduct’’, and having 
failed to make necessary findings and conclusions, the 
matter of the discharges must be returned to the Board 
for further consideration. However, with respect to a 
limited group of the dischargees, twelve strikers discharged 
for mere presence at the scene of demonstrations, the ap- 
propriate disposition is an order from this Court requir- 
ing their reinstatement at once and without the Board 
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‘‘weighing’’ process required for the remainder of the dis- 
chargees.”* 

We recognize that this Court might consider withholding 
action on this more limited issue pending the Board’s 
reexamination of all of the discharges under the Thayer 
doctrine. But we submit that strong considerations of 
public policy call for this Court’s early review of the 
Board’s attempt to rekindle the doctrine of vicarious 
liability, a doctrine previously discredited by decisions 
of this Court and other circuits. The Board’s ruling 
here directly contravenes this Court’s BVD decision and 
the decisions of other cireuit courts upon which it was 
based; that circumstance and the unfairness to the strikers 
of further delay in reinstatement impel prompt review 
of the Board’s refusal to reinstate strikers guilty of no 
more than presence at demonstrations where others en- 
gaged in verbal or physical misconduct. 

The refusal of the Board to reinstate strikers on the 
sole ground that they were present at the scene of unruly 
demonstrations is patent error. These demonstrations 
took place, during the months of August and December, 
1954, and January, 1955, in front of the homes of non- 
strikers and in front of the Kohler employment office 
(J.A. 249, 251). Regarding the home demonstrations, the 
Trial Examiner found that ‘‘. . . only a small percentage 
of those present were strikers; the crowds were made up 
mainly of neighbors and townspeople, of Union sympa- 
thizers and members of other unions, of passersby attracted 


28 Presence at demonstrations was the basis for denial of reinstatement 
to Byrum (J.A. 291-293), Champeau (J.A. 275-276), Eckhardt (J.A. 285- 
287), Felde (J.A. 304-306), Hildebrand (J.A. 293-296), Lorier (J.A. 277- 
278), Meyer (J.A. 296-299), Renzelman (J.A. 284-285), Riehl (J.A. 299- 
301), Rothe (J.A. 273-275), Westphal (J.A. 289-291), and Verle 
(J.A. 278-280). 
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by the crowd, and of curiosity seekers. About half of the 
crowd were women and children.’’ He also found that 
many of the strikers who were present in the crowd were not 
actively engaged in yelling, jeering, etc. and that there 
was no evidence that any striker had attended the demon- 
strations at the direction or suggestion of the Union or 
any of its representatives. ‘‘Indeed [the Trial Examiner 
continued], the evidence showed that the demonstrations 
shortly became a matter of common knowledge in the 
community, that some of the strikers learned of them 
from the ‘general talk around town’ or on the picket 
line, or at the soup kitchen, or ‘from the grape vine’. 
Some had just followed the crowd or had gone from 
curiosity to see what was going on’’ (J.A. 250).” 

Regarding the employment office demonstrators, the Trial 
Examiner found that they assembled in groups along the 
sidewalk in front of the employment office. On some occa- 
sions, when job applicants approached, some of the strikers 
attempted to block access to the employment office, while 
as to others the evidence only showed their presence on 
the scene (J.A. 255). 

Wherever it was established that a dischargee had 
pushed, shoved, or otherwise mistreated a non-striker at a 
home or employment office demonstration, the Trial Exam- 
iner ruled that there were valid grounds for his discharge, 
but he held that no such grounds existed where the evidence 
showed only that the dischargee was present at the scene 
of a demonstration (J.A. 70, 72). A bare three-to-two ma- 
jority of the Board overruled the Trial Examiner, holding 
that Kohler had valid grounds for discharging all strikers 


29In reversing the Trial Examiner’s ruling that mere bystanders must 
be reinstated, the Board proceeded solely on its view of the applicable law 
without reviewing or challenging the findings upon which the Trial Exam- 
iner had acted (J.A. 71-73). Therefore, on this appeal, the findings of the 
Trial Examiner are controlling on the pending question. 
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identified as present at home or employment office demon- 
strations (J. A. 71, 72). Clearly, the Board erred in hold- 
ing mere bystanders at these demonstrations responsible 
for the actions of the demonstrators or the effects thereof. 
The case of Eugene Hildebrand, one of the bystander dis- 
chargees, serves to illustrate the point. 

Hildebrand was present on two occasions in a crowd that 
congregated in the 1900 block of North 21st Street. Hilde- 
brand’s unrefuted testimony, credited by the Trial Exami- 
ner, indicated that, on one of these two occasions, he ‘‘was 
not really picketing, he was only there,’’ having ‘‘gone to 
the location out of curiosity,’’'and as to the other occasion, 
that he had gone ‘‘to pass out literature to the company’s 
representatives.’’*° On both of these occasions he discussed 
the strike with Kohler representatives present at the scene. 
In addition, Mr. Desmond, one of the Kohler attorneys, 
testified that ‘‘following a demonstration at the Eberhady 
home, he saw Hildebrand, who had been standing near the 
car occupied by the Kohler representatives, go in the direc- 
tion of the Robert Hensel home as another demonstration 
began there...’’ Hildebrand testified that on one occasion 
‘che assumed from rumors ... that there would be another 
demonstration . . . and that he drove there from his home 3 
blocks away ; that he again spoke to Desmond in the car and 
asked him whether he had read the literature, but got no 
response”’ (J. A. 293-296). 

The Board majority upheld Hildebrand’s discharge on 


80 Hildebrand testified with respect to the latter occasion: 


“Well, between the 11th and the 16th I had heard from whom I don’t 
know, that the company car had returned to this area once again, so 
I went up on the 16th with the intention of taking some strike bul- 
letins and some political literature that was being circulated at the 
time in preparation for the coming election and I was going to give 
it to the company’s representatives, hand it to them, and that is what 
I did on the 16th when I went up there” (J.A. 13584). 
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the basis of this, the only evidence adduced concerning him. 
Hildebrand, it concluded, ‘“‘by being present at the home 
demonstrations . . . did contribute to the coercion and in- 
timidation of the nonstrikers . . .”” (J.-A. 71). Yet Hilde- 
brand did not, in fact, do any such thing. He was attracted 
by demonstrations in the neighborhood of his own home and 
went, out of curiosity, to observe them.** He handed out 
leaflets at the scene to Company representatives and dis- 
cussed, the strike with them, engaging in no jeering, shout- 
ing or other activity which could be considered to have 
coerced or intimidated anyone. 

It is clear that Eugene Hildebrand did not in any way 
engage in any ‘‘unprotected”’ activity; that he was not 
responsible for any misconduct which may have occurred at 
any demonstrations, and cannot be held responsible for 
such misconduct. Yet, Hildebrand was held justifiably dis- 
charged because of his ‘“‘participation’’ in home demonstra- 
tions. Clearly, the Board’s ruling is based on a wholly arbi- 
trary presumption of complicity. 

Moreover, under the controlling authorities, a striker 
merely a bystander at the scene of a demonstration is not 
responsible for the actions of other strikers and cannot be 
discharged on that account. In N.L.R.B. v. BVD, 99 U. S. 
App. D. C. 64, 237 F.2d 545 (1956), this Court had before it 
the question of reinstatement of picketers in an unfair labor 
practice strike whose discharge the Board had sustained; 
this Court rejected the Board’s conclusion, finding no evi- 
dence of their individual participation in the interdictable 
misconduct on the picket line. The picketing there was ac- 


51 Conger testified that when he referred to home picketing he was “not 
referring to purely curiosity seekers who may have been hearing the noise 
and uproar and drove around to see what was happening, as even our 
executive vicepresident did, on one occasion. I wouldn’t call him a picket” 
(J.-A. 4234) (emphasis supplied). 
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companied by widespread violence, but only one of the in- 
cidents involved was proved against the dischargees in 
question. The Court ruled that this single incident could 
not be regarded as sufficient reason for withholding the 
usual remedy of reinstatement ‘‘in the context of the en- 
tire strike.’? And with respect to the other incidents, as to 
which the participation of the dischargees had not been 
specifically proved, this Court held that “‘. . . the Board 
has no authority to deny reinstatement to employees who 
do not ... directly or indirectly participate in, authorize 
or ratify misconduct’’ (Id. at 550). 

In its BVD decision, this Court relied on a long line of 
precedents upholding the basic principle aptly expressed by 
the Fifth Circuit in N.L.R.B. v. Marshall Car Wheel and 
Foundry Co., 218 F.2d 409, 418 (C. A. 5, 1955), that although 
the Board is charged with the deterrence of misconduct by 
strikers, it must be certain that its order ‘‘would not tend 


to penalize those individual employees . . . who may not 
fairly be charged with any responsibility therefor.’ 22 


32 Vicarious responsibility is not favored in our system of juris- 
prudence. Exception is made only when there exists such a special rela- 
tionship between the parties (such as is often found between master and 
servant, husband and wife, parent and child, automobile owner and 
passenger, ete.) that a legal implication of agency is deemed justified. 
The reasons for imposing vicarious liability in such cases are varied, 
but the situation most comparable to ours is that in which the court holds a 
relationship between two or more persons to be a “joint enterprise.” Joint 
enterprise, however, requires mutual right of control. But “the mere rela- 
tionship between . . . fellow employees ... . will not warrant an inference 
of mutual right of control, even where people standing in that relationship 
to each other are pursuing together a common purpose and one pertaining 
to the relationship.” James, Vicarious Liability, 28 Tulane L. Rev. 161, 
211. This is so even where the unlawful act is done in furtherance of 
the common purpose, so long as it is done without the concurrence of 
the others, 52 Am. Jur. 455. 

And certainly, a mutual right of control will not be found on the basis 
of mere presence at the scene of the misconduct in question. In the absence 
of a positive showing of mutual right of control, and despite mental acquies- 
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Again, in V.L.R.B. v. Deena Artware, Inv., 198 F.2d: 645 
(C.A. 6, 1952), cert. den. 345 U.S. 906, the Company con- 
tended that the strikers had forfeited their right to re- 
instatement because of the violence which accompanied 
the picketing. But the court rejected this contention, 
insisting that ‘‘nnauthorized acts of violence on the part 
of individual strikers are not chargeable to other Union 
members in the absence of proof that identifies them as 
participating in such violence.’? And in N.L.R.B. v. Crow- 
ley’s Milk Co., Inc., 208 F.2d 444 (C.A. 3, 1953), the Board 
had found that dischargee Smith was one of twelve em- 
ployees who picketed in front of the garage door of the 
plant. Despite the incidents of misconduct during these 
occasions, of which the Board did not find Smith personally 
culpable, the Board ordered Smith’s reinstatement, The 
Third Circuit ordered the Board’s ruling enforced, saying: 
‘Any such claim of impropriety in Smith’s reinstatement 


must be evaluated in the light of what he personally did or 
authorized.’ * 


It is impossible to reconcile the language and the rulings 
of any of the cited decisions with the holding of the Board 
in the instant case.* The rationale of this Court’s BVD de- 


cense in the misconduct, liability will only be imposed on proof that the 
individual participated in or encouraged the misconduct. 27 A.L.R. 549; 
Walker v. Kellar, 226 S.W. 796, —— Tex. Civ. App. —— (1920); Weber 
v. Paul, 40 N.W. 2d 8, 241 Towa 121 (1949). Accord: 4 Am. Jur. 127; 
Tauscher v. Doernbecher Mfg. Co., 56 P. 2a 318, 322, 153 Ore. 152 (1936) ; 
Guidry v. Breaux, 164 So. 666, 667, —— La. App. —— (1935). 

33 For other judicial rulings to the same effect, see N.L.R.B. v. Wallick, 
198 F.2d 477 (C.A. 3, 1952); N.L.R.B. v. Cambria Clay Products, 215 
F.2d 48 (C.A. 6, 1954). See also Wichita Television Corp., Inc., 122 
NLRB 222, enf’d, 277 F.2d 579 (C.A. 10, 1960); Bowman Transportation 
Ine., 112 NLRB 387 (1955). 

*41It is worthy of note that the Board itself has on many occasions 
recognized the invalidity of the principle of vicarious responsibility. That 
the Board’s decision was a drastic departure from its continuing policy 
against imputing vicarious responsibility to strikers is clear from an 
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cision is‘directly applicable to the instant case, wherein the 
Board applies the theory of vicarious guilt rejected by this 
Court in BVD. The Board has ruled, regarding Kohler 
strikers merely present at demonstrations, that ‘‘by their 
very presence such strikers lent tacit approval of these un- 
ruly mob demonstrations, and all strikers who were iden- 
tified as being present were equally guilty of the resulting 
coercion and intimidation’? (J.A. 71, 73). A finding that 
mere presence gives ‘‘tacit approval’’ to misconduct by 
others fails to meet the strict requirement of ‘‘ participation, 
authorization or ratification’’ laid down in BVD, Marshall 
Car and like cases; if allowed to stand, it would make a 
mockery of those decisions.* 


examination of two decisions which it handed down contemporaneously 
with that in this case. In Fishman & Sons, Inc., 122 NLRB 1436, enf’d., 
278 F.2d 792 (C.A. 3, 1960), the employer contended (as does Kohler 
in the instant case) that the conduct of the pickets in blocking ingress 
of other employees to the plant barred their reinstatement. But the 
Board, citing Crowley’s Milk, supra, held that since the employer was 
unable to identify the pickets who participated in such activity, none of 
the pickets could be denied reinstatement therefor. And in Revere Metal 
Art Co., Inc., 127 NLRB 1028 (1960), this principle was reaffirmed when 
the Board, in considering the reinstatement of a union steward, credited 
his testimony that he was not involved in an attack by some strikers on 
a nonstriker. The Board said that where a statutory right to reinstate- 
ment is involved, there must be substantial, affirmative proof of misconduct 
by the employee before he can be said to have forfeited his right to 
reinstatement. 

35 Nowhere in its brief does the Board adequately reconcile its action with 
BVD and the other authorities, It asserts that “the strikers by being 
present made common cause with those who engaged in overt misconduct” 
(Brief, p. 66). In the absence of any evidence to that effect, however, this 
is but another way of asserting that presence is legally synonymous with 
guilt. Nor does the Board’s reference before this Court (p. 123) to the 
fact that the strikers were “identified” as present at the demonstrations 
constitute a distinction of the controlling authorities. In BVD and the 
other cases, it is equally true that the dischargees were present at the scene 
of unlawful conduct—the essence of the rulings is to the effect that such 
presence alone will not support a legal inference of guilt by association. 
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Finally, it is most noteworthy that in overruling the Trial 
Examiner’s reinstatement of mere bystanders at the demon- 
strations, the Board gives controlling significance to a fac- 
tor which the Company itself has wholly discounted. Her- 
bert Kohler, president of the Company, who held over-all 
responsibility for its affairs including its labor relations 
(J.-A. IT, 108), rejected mere presence on the scene of em- 
ployment office demonstrations as a sufficient basis for dis- 
charge of strikers. When asked ‘‘Did you consider the mere 
identification of faces on photographs at the employment 
office a reason for discharging in February’’, President 
Kohler replied unequivocally ‘‘I would say not’? (J.A. 
16920). Indeed, President Kohler rejected conduct far 
closer to participation in these demonstrations than mere 
presence, as sufficient grounds for discharge: 


“Q. If persons were walking to the employment office 
and were talked to by the pickets, was that a reason 
for firing them? 


“A. I would say not. 

“*Q. If there was talking to an applicant in front of the 
employment office and the pickets gathered around 
during the conversation, would that be a reason 
for discharge? 

“A. Well, I wouldn’t say—it all depends upon the ac- 
tual circumstances. 


**Q. All right. Well, tell me what you mean. 

“A. Well, if they were crowding him or elbowing him 
or kicking him or shoving him or trying to prevent 
his entrance into the employment office, it was 
strietly—if it was strictly a matter of persuasion 
and no bodily contact, no intimidation, I would 
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say—there nothing had been violated, they were 
perfectly within their rights to try to persuade 
a man not to come to work or get a job’”’ (J.A. 
16912) .*¢ 


In short, whereas President Kohler testified that by 
the presence of strikers and their participation, through 
peaceful persuasion, at employment office demonstrations 
“nothing had been violated, they were perfectly within their 
rights’’, the Board majority’s reversal of the Trial Exam- 
iner on this question has transmuted this same conduct into 
conclusive grounds for sustaining the discharge of Kohler 
strikers. This grotesque result demonstrates the inadequate 
consideration and care which the Board gave to the ques- 
tion of the discharge of the 77 strikers, including the entire 
leadership of the Union at Kohler. Whether by direct action 
of this Court or more careful reconsideration by the Board 


itself, it is clear that the matter of the reinstatement of 
the dischargees cannot be left in its present posture. 
Affirmance of this aspect of the Board’s determination 
would do violence to accepted principles of law and cause 
manifest injustice to former Kohler employees arbitrarily 
deprived of their livelihood. 


36 Similar testimony was given by Conger: 


“Q. (by Mr. Desmond) ... Mr. Conger, will you please tell us why 
you did not recommend the discharge of Oscar A. Rumpff? 


“The Witness: I did not think there was enough evidence of miscon- 
duct to warrant it. There were some photographs which showed 
he had been present on the picket line on one occasion when 
there was an incident on the picket line, and that was about all 
except a note that he had been cruising around the neighborhood 
in a car, which I didn’t consider very much” (J.A. 18935). 


See also n. 31, p. 80, supra. 
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Conclusion 


For the foregoing reasons, it is submitted (1) that the 
Board’s determination that the Company bargained in 
good faith prior to the commencement of the strike and 
that the strike was, accordingly, a mere economic strike in 
its inception, should be reversed with appropriate correc- 
tions in the Board’s remedial order, (2) that the issue of 
the reinstatement of the dischargees should be remanded 
to the Board for further findings and conclusions under 
Section 10(c) of the Act, and (3) that the discharged 
strikers who were merely bystanders at demonstrations 
should be reinstated as a matter of law. 


Respectfully submitted, 


JoserH L. Ravz, Jx., 
Joun Srarp, 
Attorneys for Local 833, 
UAW-AFL-CIO, 
1631 K Street, N.W., 


Washington 6, D. C. 
Of Counsel: 


Haxotp A. CRaneFIELp, 
Detroit, Michigan. 
Lovis H. Potiax, 
New Haven, Connecticut. 
Davi Raszrnovirz, 
Sheboygan, Wisconsin. 
Harrrerr R. Tayror, 
Washington, D. C. 
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APPENDIX A 


EXCERPT FROM DECISION OF NLEB IN Thayer Co., 
115 NLRB 1591 


Memspers Murpvock anp Peterson, dissenting: 


We disagree strongly with this decision of our colleagues 
not to remedy the Respondents’ unfair labor practices with 
respect to some 20 employees. They conclude that such a 
decision effectuates the policies of the Act. We reach a 
contrary conclusion. After a careful examination of the 
facts of this case in the light of the court’s remand, we con- 
clude that there was not cause for the Respondents’ refusal 
to reinstate these employees and that their reinstatement 
would effectuate the policies of the Act. 

Before setting out the reasons for our conclusion, we 
must refer to what appears to be a more basic disagree- 
ment between our views and those of our colleagues. The 
majority opinion specifically points out that the Board’s 
failure to seek Supreme Court review of the remand in this 
case does not mean that the Board agrees with the cireuit 
court’s treatment of the issue remanded. If this statement 
signifies that the majority does not accept, other than for 
purposes of this case, the court’s view that the Board has 
authority in certain situations to order the reinstatement 
of strikers who have engaged in conduct not protected by 
Section 7 of the Act, we must note our disagreement. In 
our judgment the Court of Appeals correctly holds that 
Section 10(c) of the Act grants such authority to the Board, 
and the Board has a duty to exert that authority in appro- 
priate circumstances. 

Whatever the views of the majority members may be, 
however, as to the Board’s authority in this respect, they 
have accepted the court’s interpretation of the Act as con- 
ferring this authority for purposes of the remand. Our 
dissent is therefore directed to their application of the 
authority in this case. 

The authority conferred upon the Board by Section 
10(c) to fashion a remedy for unfair labor practices is 
broad and accompanied by comparable responsibility. Its 
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exercise requires the Board to employ considerable dis- 
cretion and to draw upon its administrative experience 
and specialized knowledge. We therefore regret that our 
colleagues have not seen fit to set forth in other than the 
most general terms the factors upon which they rely in 
making the important administrative determination that it 
would not effectuate the purposes of the Act to order an 
affirmative remedy with respect to the employees involved 
in the remand. We shall attempt to discuss in more detail 
the considerations which impel our conclusion that there 
was not cause for the failure to reinstate these employees 
and that their reinstatement would effectuate the policies 
of the Act. 

We consider first the unfair labor practices committed by 
the Respondents. The severity of these unfair practices is 
an element which the court assumed the Board would esti- 
mate in framing the appropriate remedy; and the majority 
acknowledges the significance of this element. . . . 

Summarized, the misconduct involved in the remand con- 
sists of 7 visits by groups of strikers to homes of non- 
strikers in an attempt to persuade the nonstrikers to ob- 
serve the strike, and 1 incident in which a number of 
persons from the vicinity of the picket line ran after a 
nonstriker as he left work. They called him names, and 
one unidentified member of the group struck the nonstriker 
a ‘‘blow in the lower rear.”? The General Counsel’s brief 
points out that this so-called blow appears to have been 
nothing more than an open-handed slap at the buttocks, 
well protected by his winter clothing. The circuit court— 
apparently because of the large number of strikers partici- 
pating in the incidents and their lond manner—decided 
that the incidents were ‘‘coercive in nature and calculated 
to instill fear of physical harm’’ in the nonstrikers. In 
deciding the issue remanded, we accept the court’s appraisal 
of the incidents. For purposes of determining the appro- 
priate remedy in this case, however, such misconduct must 
be evaluated in the light of other circumstances. 

For example, it is significant that the strike was an 
unfair labor practice strike conducted in an atmosphere of 
considerable provocation. From the beginning of their or- 
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ganizational efforts the strikers had suffered the constant 
harassment of the Respondents’ unfair labor practices. 
Their attempts to deal with the Respondents in a peaceful 
and orderly fashion had failed due to the Respondents’ 
hostile attitude and unlawful acts. They had been threat- 
ened with economic reprisal because of their union sympa- 
thies. Seventeen of their most active members, including 
three members of their organizing committee, had been 
discharged because of adherence to the Union. When the 
employees struck in support of those who had been dis- 
criminated against and in an attempt to force the Respond- 
ents to observe the provisions of the Act, they were sub- 
jected to additional provocation. The Respondents made 
overtures to the strikers to abandon their protest and were 
successful in causing defections in the strikers’ ranks. The 
Respondents further attempted to break the strike by il- 
legally depriving strikers of seniority rights and by con- 
tinuing support to the dominated Council which served as 
a divisive influence among employees. . . . 

Finally, in determining the remedy which will best effec- 
tuate the purposes of the Act, we would emphasize the 
Board’s responsibility to act in the public interest. In 
exercising its authority under Section 10(c) the Board’s 
concern is not simply to balance equities between private 
employers, labor organizations, and employees, but to de- 
vise a remedy which will remove obstructions to commerce 
for the public benefit. Congress in drafting the Act and 
establishing the Board’s functions declared its conviction 
that certain unfair practices of employers and labor organ- 
izations are sources of friction and industrial strife bur- 
dening commerce, and that such conflict can be avoided or 
substantially minimized if these practices are eliminated 
and collective bargaining encouraged. Thus, we conceive 
that the Board’s primary responsibility in fashioning a 
remedy is to uproot as effectively as possible the unfair 
labor practices which cause industrial discord and unrest 
with attendant impetuous action by individuals. 

While the Board must not countenance individual acts 
of misconduct and should use its influence to discourage 
unseemly behavior during strikes, it must not in so doing 
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weaken the sanctions of the Act as to unfair labor prac- 
tices. By withholding an affirmative remedy for the Re- 
spondents’ unfair labor practices as to 20 employees here, 
our colleagues have, we fear, in their fervor to condemn 
the misconduct of certain strikers, failed in their overall 
responsibility to correct violations of the Act. They have 
fashioned a remedy more effective in defeating the private 
remedial claims of strikers than in vindicating the public 
wrong implicit in the Respondents’ defiance of the Act. 
They have disqualified certain strikers for reinstatement 
and back pay without substantial evidence that those strikers 
participated in objectionable conduct. A decision, such as 
the one the majority has reached in this case, can but en- 
courage employers who would ignore the provisions of the 
Act and must demonstrate to them that they may success- 
fully avoid the detriment of a reinstatement and back-pay 
order if employees during a strike, either by chance or 
provocation, engage in less than proper conduct. 

While we are in positive agreement with the purpose 
of our colleagues to discourage intemperate conduct by 
strikers, we doubt that the remedy they have framed will 
achieve this purpose. Withholding reinstatement and back 
pay from the strikers who engaged in misconduct will be 
of little significance in deterring strikers from the rash 
acts which commonly arise in the heated atmosphere of 
a labor dispute, while ordering such affirmative relief would 
in no wise justify the improper conduct. A reinstatement 
and back-pay order does not grant a reward to employees; 
it rather restores the jobs and wages which unfair labor 
practices caused them to lose. Such an order in this case 
would merely attempt to put the employees in the position 
they would have occupied had the Respondents obeyed the 
Act. It would also serve as a vivid reminder to other 
employees that the employer cannot violate the Act with 
impunity, and would restore to them a freedom of action 
which has been impaired by the coercive effect of repris- 
als visited on some employees. Failure to order reinstate- 
ment and back pay, however, significantly lessens the ef- 
fectiveness of the Board’s order in remedying the extensive 
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unfair labor practices which occurred here. It permits 
the Respondents to enjoy a partial success in their unlaw- 
ful campaign to rid themselves of union adherents by allow- 
ing them to continue to withhold employment from 20 
union advocates, 8 of whom (including the Unions’ chief 
spokesman and some members of the organizing committee) 
they discriminatorily discharged. The cease-and-desist 
order issued to the Respondents forbids a repetition of 
their unlawful acts and may serve to prevent future viola- 
tions of the Act. -It has no effectiveness to correct the 
wrongs already done. Only an affirmative order of rein- 
statement and back pay would, to the extent possible, re- 
establish the situation which would have obtained in the 
plants but for the Respondents’ illegal acts and publicize 
to all employees that the Respondents’ unfair labor prac- 
tices have been removed and their rights to self-organiza- 
tion protected. Without such an order, the unfair labor 
practices are imperfectly remedied. Such an imperfect 
remedy does not in our view effectuate the policies of the 
Act. 

So, in reaching our decision in this case, we have at- 
tempted to evaluate the gravity of the Respondents’ un- 
fair labor practices and the seriousness of the strikers’ 
misconduct in the light of all the circumstances of this 
case and the realities of industrial life as evidenced in the 
Board’s long administrative experience. We have been 
ever mindful of the Board’s significant responsibility to 
administer the declared public policy of eliminating unfair 
labor practices which induce strife and of encouraging 
free collective bargaining. In our judgment these considera- 
tions lead to only one conclusion—that an adequate remedy 
in this case which will effectuate the purpose of the Act 
must include reinstatement with back pay of the employees 
who participated in the eight incidents involved in the 
remand. 
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APPENDIX B 


EXCERPT FROM BRIEF FOR THE NATIONAL LABOR RELA- 
TIONS BOARD IN OPPOSITION, BEFORE THE SUPREME 
COURT OF THE UNITED STATES, OCTOBER TERM, 1954, 
NO. 372, Thayer Co. v. N.L.RB. 


««, . . In determining whether misconduct occurring in 
the course of a lawful strike would deprive the participants 
of their reinstatement rights, the Board and the Courts of 
Appeals, both under the original and amended Acts, have 
generally distinguished between activities which ‘exceed 
the bounds of lawful conduct in ‘‘a moment of animal exu- 
berance’’ (Milk Wagon Drivers Union v. Meadowmoor 
Dairies, Inc., 312 U.S. 287, 293 . . .) or in a manner not 
activated by improper motives, and those flagrant cases 
in which the misconduct is so violent or of such serious 
character as to render the employee unfit for further serv- 
ice.’ National Labor Relations Board v. Dlinois Tool 
Works, 153 F.2d 811, 815-16 (C.A. 7). Moreover, since 
extenuating circumstances may mitigate the effect of mis- 
conduct considered in the abstract, the fact that there are 
also unfair labor practices on the part of the employer may 
properly be taken into account in making this appraisal.” 


®See also, National Labor Relations Board v. Kelco Corp., 178 F.2d 
578, 582 (C.A. 4); National Labor Relations Board v. Cambria Clay Prod- 
ucts Co., 34 LRRM 2471, 2475-2476 (C.A. 6, July 7, 1954); Dalton Tele- 
phone Co., 82 NLRB 1001, 1006, enforced, 187 F.2d 811 (C.A. 5), cer- 
tiorari denied, 342 U.S. 824; Deena Artware Co., 86 NLRB 732, 734, 
enforced, 198 F.2d 645 (C.A. 6), certiorari denied, 345 U.S. 906; Kansas 
Milling Co., 86 NLRB 925, 927-928, enforced on this point, 185 F.2d 413 
(C.A. 10); Republic Steel Corp. v. National Labor Relations Board, 107 
F.2d 472, 479 (C.A. 3), certiorari denied on this point, 309 U.S. 684; 
National Labor Relations Board v. Elkland Leather Co., 114 F.2d 221, 225 
(C.A. 3), certiorari denied, 311 U.S. 705. 

™C£. Berkshire Knitting Mills, 46 NLRB 955, 1003, enforced, 139 F.2d 
134, 141 (C.A. 3), certiorari denied, 322 U.S. 747, with Republic Creosot- 
ing Co., 19 NLRB 267, 288; Acme-Evans Co., 24 NLRB 71, 118, enforced, 
130 F.2d 477 (C.A. 7), certiorari denied, 318 U.S. 772; NLRB, Third 
Annual Report (Govt. Print. Off., 1939), 209-212; NLRB, Fourth Annual 
Report (Govt. Print. Off., 1940), 105-107. See also, Mastro Plastics 
Corp., 103 NLRB 511, 515, enforced, 34 LRRM 2484 (C.A. 2, July 16, 
1954). 
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Indeed, this Court, in differentiating between the unpro- 
tected work stoppage in Automobile Workers v. Wisconsin 
Board, 336 U.S. 245, and the stoppages in Harnischfeger 
Corp., 9 NLRB 676, and: related cases which did not justify 
discharge, explained that in the latter, ‘The drastic rem- 
edy of discharge, so outweighing any possible damage in 
those cases to the employer and so tainted by antiunion 
motives, led to the Board’s conclusion of unfair labor prac- 
tices proscribed by the Act.’ Automobile Workers, supra, 
336 U.S. at p. 256. 

The decisive inquiry has sometimes been expressed in 
terms of whether the conduct exceeds or is within the 
bounds of the concerted activity protected by Section 7, * 
and sometimes merely in terms of whether reinstatement 
would effectuate the policies of the Act.? However stated, 
it is clear that a striker’s right to reinstatement under the 
Act is not automatically lost because he has engaged in 
violence or intimidation. The question is whether, in the 
light of all the circumstances, the misconduct is sufficiently 
serious to render the employee unfit for further employ- 
ment.” Reaching the same result, the court below stated 
that strike activities which restrain or coerce other em- 
ployees are outside the protection of Section 7, and that 
the surrounding circumstances, including the employer’s 
provocation, are to be taken into account ‘in deciding 
whether or not [the strikers’] discharge was ‘‘for cause’’ 
and whether their reinstatement would effectuate the poli- 
cies of the Act’ (Pet. 47). 

There is no merit in petitioners’ contention (Pet. 12, 


8 See National Labor Relations Board v. Iinois Tool Works, 153 F.2d 
811, 815-816 (C.A. 7); Elk Lumber Co., 91 NLRB 333, 336-337; Nashville 
Corp., 94 NLRB 1567, 1570; Porto Rico Container Corp., 89 NLRB 1570, 
1578; Longview Furniture Co., 100 NLRB 301, 304-305, modified, 206 
F.2d 274 (C.A. 4); National Electric Products Corp., 80 NLRB 995, 
999-1000. 

9 See cases in n. 6, supra, 

10 To the extent that the Board used a narrower approach in this case 
(see p. 11), it was attributable to the circumstance that, in its view, this 
was sufficient to meet petitioners’ contention, which was merely that the 
incidents of misconduct were a bar to reinstatement because non-strikers 
were restrained and coerced thereby (see R. 2579). 
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14-15) that the decisions of this Court in National Labor 
Relations Board v. Fansteel Corp., 306 U.S. 240, and 
Southern S.S. Co. v. National Labor Relations Board, 316 
U.S. 31, preclude giving consideration to the employer’s 
unfair labor practices in determining whether employees 
engaging in strike misconduct have forfeited their right to 
reinstatement. Famnsteel involved a sit-down strike and 
Southern Steamship a mutiny on board ship. Both of these 
activities, unlike the type of misconduct involved in the 
incidents for which this case was remanded by the court 
below, made the strike unlawful in its very inception. The 
Court’s opinions make clear that it was this particular 
circumstance, not the irrelevance of employer unfair labor 
practices generally, that led to the conclusion in those cases 
that reinstatement was not warranted notwithstanding the 
employer provocation. Thus, the majority opinion in 
Southern Steamship states (316 U.S. at 48): ‘We cannot 
ignore the fact that the strike was unlawful from its very 
inception. ... Consequently, and despite the initial unfair 
labor practice which caused the strike, we hold that the 
reinstatement provisions of the order exceeded the Board’s 
authority to make such requirements ‘‘as will effectuate the 
policies of the Act’’’ (emphasis added.) And, in Fan- 
steel, after finding that the sit-down made the strike un- 
lawful in its inception (306 U.S. at 256), the Court went 
on to state (id. 258): ‘We are of the opinion that to pro- 
vide for the reinstatement or reemployment of employees 
guilty of the acts which the Board finds to have been com- 
mitted in this imstance would not only not effectuate any 
policy of the Act but would directly tend to make abortive its 
plan for peaceable procedure . . . whatever discretion may 
be deemed to be committed to the Board, its limits were 
transcended by the order under review’ (emphasis 
added). 3 


11 Similarly, the dissenting opinion described the majority decision as 
holding that ‘where the strike provoked by the unfair practices is itself 
unlawful, the Board, regardless of the circumstances, loses its power to 
reinstate after discharge’ (316 U.S. at 50, emphasis added). See also the 
majority opinion, id., at 38. 
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In short, Fansteel and Southern Steamship merely hold 
that a sit-down or mutiny in the circumstances there pre- 
sented was such flagrant misconduct that the employer 
provocation could not justify reinstatement of the em- 
ployees involved. Cf. Mackay Radio ¢ Telegraph Co., 96 
NLEB 740, 742-43. These cases do not foreclose the pos- 
sibility that employer unfair labor practices may, for pur- 
poses of reinstatement, extenuate the action of employees 
who, in the course of a lawful strike and in their zeal to 
enlist the aid of nonstrikers, overstep in some instances 
the bounds of peaceful persuasion, where the Board justi- 
fiably finds that such reinstatement would effectuate the 
policies of the Act. 

Equally insubstantial is petitioners’ contention (Pet. 14) 
that the remand is erroneous because the House Conference 
Report makes clear that, under the amended Act, employees 
who engage in conduct which falls outside the protection of 
Section 7 would automatically forfeit their reinstatement 
rights. Assuming that certain parts of the statement sec- 
tion of the Conference Report, which only the House con- 
ferees signed,” are in isolation susceptible of such inter- 
pretation,“ a comprehensive study of the Act fails to 
support it. Thus, the fact that the statute as enacted 
specifically provides for automatic loss of employee status 
only in the case of employees who strike during the 60- 
day waiting period imposed by Section 8(d), tends to re- 
fute an extension of this drastic result to other types of 
misconduct. Moreover, automatic forfeiture leaves no 
room for employer condonation of misconduct, a principle 
which was retained under the amended Act.** And, as 


12H. Conf. Rep. No. 510, 80th Cong., 1st Sess., 69, in 1 Legislative 
History of the Labor Management Relations Act, 1947 (Govt. Print. Off., 
1948) 573. 

13 7d., at 38-39, in 1 Leg. Hist. 542-543. 

14Tt 4s a statute and not a committee report which we are interpret- 
ing” Universal Camera Corp. v. National Labor Relations Board, 340 
U.S. 474, 489. 

15 See Stewart Die Casting Corp. v. National Labor Relations Board, 
114 F.2d 849, 855 (C.A. 7), certiorari denied, 312 U.S. 680; National 
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the court below correctly noted (Pet. 39-41), the struc- 
ture of Section 10(c) is such that, in the case of a strike 
caused by an unfair labor practice, unlike the economic 
strike cases cited in the House Conference Report, the 
power of the Board to order reinstatement is not neces- 
sarily dependent upon a determination that the strike activ- 
ity was protected by Section 7.2* 

This analysis does not overlook the proviso added to 
Section 10(c) by the amendments, precluding reinstate- 
ment of employees ‘discharged for cause.’ The legisla- 
tive history of this provision indicates that it was merely 
intended to leave no doubt as to the right of an employer 
to discharge for reasons wholly unrelated to union or con- 
certed activities, but that it did not change ‘the existing 
provision of law’ which left it to the Board, on the facts 
of each case, to determine whether there was ‘cause’. 
As the court below stated (Pet. 40), “What is cause in 
one situation may not bein another.’ Since, with respect 
to strike misconduct, the determination of whether it con- 
stituted cause for discharge formerly comprehended evalua- 
tion by the Board in the light of all the circumstanees, in- 
cluding the employer’s own unfair labor practices, it fol- 
lows that the proviso to Section 10(e) has not diminished 
reinstatement rights in the situation presented here.” 


(7093-8) 


eee 
Labor Relations Board vy. Alabama Marble Co., 185 F.2d 1022.(C.A. 5), en- 
forcing 83 NLRB 1047; National Labor Relations Board v. E. A. Labora- 
tories, 188 F.2d 855 (C.A. 2), certiorari denied, 342 U.S. 871. 

16 Contrary to petitioners’ suggestion (Pet. 13), this ‘sublety’ has been 
recognized by the Board, indeed, in the American News case, 55 NLRB 
1302, 1307, which the House Conference Report endorsed. In view of 
the Board’s prior finding that the conduct involved in the remanded inci- 
dents was within the scope of Section 7, it was, of course, unnecessary for 
it to reach the further question of whether reinstatement would neverthe- 
less be proper even if the conduct fell outside the scope of Section 7. 

1793 Cong. Ree. 6518, in 2 Leg. Hist. 1593-1594; National Labor Rela- 
tions Board v. Dizie Shirt Co., 176 F2a 969, 974 (C.A. 4). Cf. Nationa} 
Labor Relations Board v. Local Union No. 1229, 346 U.S. 464, 475-479, 


REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,961 


Loca, 833 UAW-AFL-CIO, IxtErRNationaL Union, 
UNITED AUTOMOBILE AIRCRAFT & AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA, PETITIONERS 
v. 

NationaL Lazor RELATIONS Board, RESPONDENT, 


KouLer Company, INTERVENOR 


No. 16,031 


Nationat Lasor RELations |Boarb, PETITIONER 
Vv. 
KoHLER CoMPANY, RESPONDENT 


No. 16,182 

Kou.er Company, A WIscoXsin CoRPORATION, 
PETITIONER 

v. 

Nationa Lazor ReLations Boarp, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE, AND ON PETITION 
AND CROSS-PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL RELATIONS BOARD 


STUART ROTHMAN, 

General Counsel, 
DOMINICK L. MANOLI, 

Associate General Counsel, 
MARCEL MALLET-PREVOST, 

Assistant General Counsel, 
SAMUEL M. SINGER, 

ALLAN I. MENDELSOHEN, 

Attarneys, 
National Labor Relations Board. 


Pt Case Nos. 16,081 and 16,182. 
A. Introduction—issues defined_ 
B.. The contention that the Board’s Section 8 (a) 
(5) findings are erroneous. 
C. The contention that, the unfair labor practices 
did not prolong and thereby convert the 


D. The contention that the Union’s insistence on 
the reinstatement of all strikers prolonged the 


E. The contention that the Union’s violence ex- 
: cused Kohler from any , to bargain 
II. Case No. 16,961 
A. Introduction—issues ascnaai 
. B. The contention that the Board erred in conclud- 
ing that Kohler was bargaining in good faith 
_ prior to the April 5 strike and that the strike, 
at its outset, was an economic and not an 
unfair labor practice strike_ 

. ©. The contention that the Board erred in conclud- 
ing that the discharge of the 77 strikers for 
strike misconduct was ‘not violative of the 
’ Act aaa pew en nnneeenm —— x 


AUTHORITIES CITED 


Associated. Press v. NLRB. 301 US. 108 
International Ladies’ Garment Workers’ Union, AFL 
‘v. NLLB. {BV D. Go), 99 App. DC. 64, 281 F. 


Milk Wagon Drivers Taian’ ve Meadoomoor Ceres 
Ine. 312 U.S. 287. 
NLRB. v. Barrett Co., 135 F. 2d 959 (CA, 7 yas 


€03918—61——-1 @ 


B34 


Cases—Continued 
NLRB. v. California Date Growers Ass’n, 259 F.2d . Page 
587 (C.A. 9) 
*V.L.RB. v. Crompton-Highland Mills, Inc., 337 U.S. 
CY aan ccs a sal Ee eg 
"V.LRB. v. Fansteel Metallurgical Corp., 306 US. 
28, 29, 30, 31, 33 
: *V.LRB. v. Insurance Agents’ International Union, 
361 US. 477. 
VLRB.v. Jackson Press, Inc., 201 F.2d 541 (C.A. 7). "16 
NIRB.v. Jones & Laughlin Steel Corp., 301 U.S. 1-- 
NIR.B. v. Katz, 289 F.2d 700 (C.A. 2) 
NLRB. v. Mackay Radio & Telegraph Co., 304 US. 
3, 4,7 
N.LRB.v. Marshall Car Wheel & Foundry Co., 218 F. 
2d 409 (C.A. 5)--------------------------------- 33: 
N.L.R.B. v. Ohio Calcium Co., 183 D. 2d 721 (C.A. 6)- 30, 34 
N.IRB. v. Ozark Hardwood ios 194-F. 2d 963 (C.A. 


NIRB. v. Pecheur Lozenge Co., 209 F. 2d 393 (C.A. 

2), cert. den., 347 U.S. 953 : 
NLRB. v. Potlach Forests, 189 F. 24.82 (C.A.9)---- 
*V.LRB. v. Reed & Prince Mfg. Co., 118 F. 2d 874 

(C.A. 1) cert. den., 313 U.S. 595 
NLRB. v. Remington Rand, Inc., 94 F. 2d 862 (C.A. 

2), cert. den., 304 U.S. 576. 
NLRB. v. Scott & Scott, 245 F. 2d 926 (C.A. 9)-- 16,17 
N.IRB. v. Sharon Hats, Inc. 289 F. 2d 628 

(C.A. 5) 
*V.L.RB.-v. Stackpole Carbon Co., 105 F. 2d 167 

(C.A. 8), cert. den., 308 U.S. 605. 

NLRB. ve Sunrise Lumber &:Frim:Corp., %1- F. 

2d 620 (C.A. 2), cert. den., 355 U.S. 818 
*VLIRB. v. Thayer Co., 218 D. 2d 748 (C.A. 1), 

cert. den., 348 U.S. 883 28, 29, 31, 32, 34 
NIRB. v. James Thompson & Co., Inc., 208 F. 2d 


NIRB. v. West Coast Casket Co., 205 F. 2d 902 


NIRB. v. White Construction & Engineering Co., 
204 F. 2d 950 (C.A. 5) 


*Authorities chiefly relied upon. 


pang 


Olin Mathieson Chemical Corp. v. NIRB., 232 F. page 
2d 158 (C.A. 4), aff'd 352 U.S. 1020 
_ Pacific Gamble Robinson Co, v: N.I.RB., 186 F. 2d. 
106 (C.A. 6) 
Smith Transfer Co. v. NLRB. 204 F. 2d 738 


*Southern Steamship Co. v. NLR.B., 316 U.S. 31-- 28, = 
Universal Camera Corp. v. NIRB., "340 US. 474... 
Wheatland Electric Corp. v. NI.RB., 208 F. 2a 878 
(C.A. 10), cert. den., 347 U.S. 966. 11 
Statute: 
National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., Secs. 151, et seg.) 


‘Archibald Cox, 1957 Supreme Court Labor Deci- 
’ sions, 44 Va. L. Rev. 1057, 1074-1086. 


*Authorities chiefly relied upon, 


REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


L Case Nos. 16,031 and 16,182 
A. Introduction—Issues defined 

Kohler’s objections to the Board’s findings fall 
within four broad divisions, First, Kohler contests 
the Board’s basic finding that from and after June 1, 
1954, the Company engaged in a course of bad faith 
bargaining as evidenced by two unilateral wage in- 
ereases, various refusals to furnish pertinent wage 
information, disparate treatment and discharge of 
certain striking employees without prior notification 
or consultation with the Union, and a generally 
adamant and intransigent position throughout the 
negotiations which manifested, as the Board found, 
an intent to reduce the Union to impotency and a pur- 
pose to avoid rather than reach agreement on a con- 
tract. Kohler argues that its activities, treated indi- 
vidually, were not unfair labor practices, and that, in 
any event, they do not establish a course of bad faith 
bargaining. Second, Kohler contends that even if, 
arguendo, its activities were unfair labor practices, 
there is no evidence that these practices converted 
and prolonged the strike so as to entitle all strikers 
(excepting those properly discharged for misconduct) 
to reinstatement rights from and after June 1. Thérd, 
Kohler argues that even if its conduct did prolong 
the strike, the Union’s insistence throughout the ne- 

2Unless otherwise specified, all dates herein refer to the 
year 1954. 

qa)” 
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gotiations on the reinstatement of all strikers, includ- 
ing the 90 whom Kohler properly discharged for 
misconduct, likewise prolonged the strike. Accord- 
ingly, as we understand the Company’s position, the 
Board is precluded from ordering any reinstatement, 
as it was the conduct of both parties and not the 
Company alone, which converted and prolonged the 
strike. Finally, Kohler contends, generally, that. the 
Union’s consistent course of violent and illegal con- 
duct throughout the strike warranted the Company’s 
activities or that, at the very least, the activities must 
be viewed in light of the alleged exigencies created by 
such misconduct. We shall treat each of these four 
issues below.” 


B. The contention that the Board’s Section 8(a)(5) findings are erroneous 
1. At the outset it should be emphasized that con- 


trary to Kohler’s contention (Co. Br. 44-45), the 
Board has not found the Company’s unilateral wage 
increase of June 1, 1954, to be a mere per se violation 
of the Act. Here, unlike the situation in N.L.R.B. v. 
Katz, 289 F. 2d 700 (C.A. 2), upon which Kohler 


?Kohler does not contest in its brief the Board’s finding 
that it violated Section 8(a)(1) with respect to the solicitation 
of employee Forstner (Bd. Br. pp. 102-103); the coercive re- 
marks addressed to Chief Steward Majerus (Bd. Br. pp. 101- 
102) ; or the eviction of the striking employees from Company- 
owned premises (Bd. Br. pp. 48-50, 99-101). Nor does Kohler 
contest the Board’s finding that it failed to bargain in good 
faith by refusing to furnish the brass die department informa- 
tion by March 6 (Bd. Br. p. 24, n. 15), and the enamelware 
information by June 14 (Bd. Br. pp. 21-24, 79-82). Finally, 
Kohler does not contest the Board’s finding that it violated 
Section 8(a) (8) and (1) by discharging employee Dottei (Bd. 
Br. pp. 83-96). 
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relies, the Board viewed the entire spectrum of the 
negotiations and found that from and after June 1, 
1954, the Company was engaged in a general course 
of unlawful conduct designed to destroy the Union 
and to obtain, as Conger put it, “another 20 years of 
labor peace” in the plant. While the individual vio- 
lations, which we discussed in our main brief and 
amplify below, represent separate instances of unlaw- 
ful conduct, they are, in fact, simply elements of the 
broader picture of bad faith bargaining. Thus, even 
if this Court should differ with the Board as to any 
of the individual violations, there is, in any event, 
the more significant and all-encompassing finding that 
from and after June 1, 1954, the Company embarked 
upon.a course of conduct which was wholly incon- 
sistent with its obligations under Section 8(a)(5) of 
the Act. It is in this light that each and every one 
of the Company’s unfair labor practices must be 
viewed. 

2. Kohler contends (Co. Br. 48-50) that the 3¢ 
increase which it unilaterally put into effect on June 1 
was ‘‘not more than the Company had offered to the 
Union” and, accordingly, was not violative of the Act 
under the principles laid down by the Supreme Court 
in Crompton-Highland, 337 U.S. 2172 However, the 
.\8Kohler contends alternatively (Co. Br. 46-48) that the 
increase was justified on the doctrine that during a strike, an 
employer has a right to continue its business by hiring new 
employees to replace strikers; and higher wages were necessary 
to hire these new employees. Cf. V.L.R.B. v. Magkay Radio & 
Telegraph. Co., 304 U.S. 383, 345. The short answer to this, 
however, is that while an employer concededly has a right. to 
run its business during 2 strike, it must do so within the con- 
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fact is, as we showed in our opening brief (pp. 70— 
73), that the Company never made an outright offer 
of 3¢ to the Union. Kohler offered the 3¢ wage in- 
crease to the Union only on the condition that it 
accept the Company’s new contract containing as the 
Board found (J.A. 32), “substantial differences” 
from the 1953 contract, including a new emasculated 
arbitration clause. That the Company itself con- 
sidered the differences between the 1953 contract and 
the new contract significant is evidenced by the al- 
ternative proposal which it made to the Union, 


fines of the law. The cases relied upon by Kohler to support 
& contrary conclusion are inapposite. In Pacific Gamble Robin- 
son (Co. Br. 46-48), the unilateral increase was considered in 
light of the Company’s history “with its complete absence of 
hostility to the union” (186 F. 2d at 109). Obviously, no such 
history is present in the instant case. In Potlatch Forests (Co, 
Br. 46-47), the Court expressly noted that it was the “true 
purpose” (189 F. 2d at 86) of the employer conduct which was 
the significant issue. See also the same Court’s later decision 
in NLRB. v. California Date Growers Ass’n., 259 F. 2d 587 
(C.A. 9), which distinguished Potlach and, in effect, limited 
it to its peculiar facts. In both cases, superseniority to re- 
placements was the single disputed issue. This clearly is 
matter more significant to prospective employees considering 
working for a struck company than a wage increase, such as 
the 3¢ increase here involved. Moreover, there is not a shred 
of evidence in the record to support Kohler’s present allegation 
(Co. Br. 46-48) that the replacements who accepted employ- 
ment would not have done so if the 3¢ increase had not been 
effected. In any event, the Board here, as it did not in Potlatch, 
pointedly observed that it could not “conceive facts ... . or con- 
duct more calculated to undermine the effectiveness of the bar- 
gaining agent” than the unilateral increase of June 1 (J.A. 34). 
This, then, was Kohler’s true motive end not the motive which 
it now suggests under Mackay. Cf. Olin Mathieson Chemical 
Corp. v. NLRB., 22 F. 2d 158, 161 (C.A.-4), aff'd, 352 U.S 
1020.. : 
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namely, renewal of the old 1953 contract (including 
the more encompassing arbitration provisions) with- 
out the 3¢ wage increase. ‘In addition, the Company 
as ‘late as the September negotiations in which J’ udge 
Murphy participated, insisted that the 1953 contract 
could’ be renewed only on condition that there be no 
3¢ increase.*. Thus as in’ Crompton-Highland, 337 U.S. 
at 224, “We do not here have a unilateral grant of an 
increase made by an employer after the same proposal 
has been made by the employer in the course of col- 
lective bargaining but has been left unaccepted or even 
rejected 1 in those negotiations.’ 

‘The Company’s contention (Co. Br. 50-51) that it 
“did not put into effect better terms than it had. of- 
fered to the Union” when it: put into effect the 3¢ 
increase is predicated on the claim that it continued 
to operate, not under conditions prescribed in the old 
1953 contract, but under the changed conditions which 
it had proposed to the Union and which reflected its 
interpretation of the 1953 contract. The record does 
not support Kobler’s claim. Thus, President Kohler 
testified without qualification, that it was the old 
eontract terms which were maintained in effect after 
the’ increase ‘was granted (Bd: Br. 16). Moreover, 
as we pointed out in our main brief (p. 72), the Com- 

4 Conger’s intransigent refusal to: permit renegotiation of the 
1953 arbitration clause unless the Union consented to with- 
drawal of the 3¢ increase, evidences the impossible position to 
which the Company had relegated the Union. Obviously, the 
Union could hardly have consented to and thereby become the 
effective cause of the withdrawal of the 3¢ increase just in order 
to“obtain- exactly—and’ no more ‘than—that which it already 
had under the’ previous contract. ; 
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pany had expressly assured its employees that the 
conditions under which they would operate would be 
the same after the expiration of the 1953 contract. 
Even in its brief to the Court (Co. Br. pp. 50-51), the 
Company concedes at one point that “After the ex- 
piration of the 1953 contract, on March 1, 1954 [it], 
continued to operate with the same conditions which 
had prevailed prior to that time.’’* 

3. Kohler contends (Co. Br. 71-73) that its uni- 
lateral discharge of the 53 temporary Shell Depart- 
ment employees who were striking and its intra-plant 
transfer of 29 temporary Shell Department employees 
who were not striking did not constitute evidence of 
bad faith bargaining within the meaning of Section 
8(a)(5) or evidence of discriminatory action in vio- 
lation of Section 8(a)(3). As to the 53 strikers, 
Kohler contends that the employment of these men 
automatically terminated under their original contract 
of employment (Co. Br. 66). As to the transfer of 

S Despite the foregoing admission, the Company at another 
point in its brief (p. 51) states that after the strike “what the 
Company left in effect was the old contract with és inter- 
pretation: of it”—and this interpretation was precisely the 
Company’s new arbitration proposals which were in dispute 
during and after the pre-strike negotiations. It is noteworthy, 
however, that in its brief before the Board (p. 162), Kohler stated 
that “No employee (or anyone else for that matter) could tell 
whether the old contract with respondent’s interpretations of it, 
was in effect or whether respondent’s contract proposals (iden- 
tical except for clarification of language) was [sic] in effect 
after the wage increase was put into effect.” Finally, Kohler 
states to this Court at still another point in its brief (p. 65) 
that “It was a manifest impossibility to put arbitration provi- 


sions (of either the old contract or the Company’s Proposals) 
into effect when there was no contract to arbitrate.” 
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the 29 nonstrikers, Kohler contends (id. at 66-68) 
that it “had the right to offer such jobs to the non- 
strikers” (as replacements for permanent strikers) 
in order to protect and continue its business under 
the principles laid down in N L.R.B. v. Mackay Radio, 
304 U.S. 333. ; 

The short answer to Kobler’s latter contention is 
that while an employer has the undoubted right to 
protect his business, this right is subject to the statu- 
tory right of the employees guaranteed by the Act. 
As we pointed out in our brief (p. 78), the matter 
of tenure of employment is one in which the em- 
ployees’ certified representative has a substantial and 
legitimate interest. Clearly, when an employer con- 
templates changes in the terms and conditions of job 
tenure, it is incumbent upon him to first consult the 
certified representative. If agreement cannot be 
reached, the employer is free to take unilateral action, 
but even then, whatever action he takes must be free 
from the taint of unlawful discrimination as between 
nonstrikers and strikers. In the instant case, con- 
cededly, Kohler never consulted nor advised the Union 
of its contemplated action with respect to the tem- 
porary employees—all of whom were in the bargaining 
unit represented by the Union. 

Kohler contends, however, that it would have been 
futile to advise the Union of its contemplated action, 
because the Union was on strike (Co. Br. p. 68). 
Significantly, Kohler relies on this contention not only 
as a defense to this violation but also as a defense to 
its failure to offer to the Union the 3¢ increase and 
the terms of the old contract (Co. Br. pp. 63, 68). 
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In both instances, we submit, raising the contention 
simply begs the question. For-to rely, in retrospect, 
on what may or may not have been futile clearly 
misconceives the good faith obligations imposed. under 
Section'8(a) (5). Manifestly, if in-each instance, the 
offer had in fact been made, Kohler would have 
avoided the needless antagonisms which necessarily 
arise when one party to the negotiations repeatedly 
ignores his statutory obligations and then seeks to 
excuse hiniself by contending that compliance with 
his obligations would have borne no fruit. It is pre- 
cisely such an approach to bargaining which hardens 
the attitudes of the parties-and renders the possibility 
of settlement more remote. The fact that the parties 
were in continuous negotiations throughout the month 
of June demonstrates the relative ease with which 
Kohler could have ‘consulted with and advised the 
Union of its intended action. And to contend, as 
Kohler does now (Co. Br. pp. 72-78), that it had no 
duty to raise the matter during June because it could 
not then foresee that the strike would continue beyond 
June 30, stretches an argument almost to the limits 
of tolerance,’ particularly when ‘it is recalled that the 
parties were meeting as late as June 29. é 
Even more significant, however, is the fact that 
Kohler’s unilateral action with respect to the 29 
transferred nonstrikers and the 53 discharged strikers 
was tainted with an unlawful discriminatory design. 
All 82 employees: were ‘temporary and, according to 
Kohler’s March 2 notice (Bd. Br. pp. 18, 78), subject 
to discharge on June 30.. Yet, only the strikers were 
served with; official.notices:of discharge; while the non- 
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strikers were transferred. In.the Board’s view, it is 
difficult to conceive action which could more effectively 
bring home-to all employees the distinct advantage of 
non-participation in the Union’s concerted activities. 
Indeed, this advantage was further highlighted by the 
disparate seniority treatment accorded to those who 
did not cease their strike efforts until after Kohler’s 
November 22 discriminatory offer of reemployment 
(See Bd. Br. 91-93). This glaring and plainly un- 
equal treatment of the employees, only on the basis of 
their participation or non-participation in the strike, 
could not but have a telling and discouraging effect on 
an employee’s willingness to maintain allegiance to his 
Union by continuing to engage in concerted activities. 
. 4, As pointed out, supra, p. 2, n. 2, Kohler does 
not contest the Board’s 8(a) (5) findings either with 
respect to the failure to furnish the brass die infor- 
mation by March 6, or the enamelware information by 
June 14. Kohler, however, does contest the Board’s 
8(a) (5) finding with respect to the failure to furnish 
the remaining 35% of the incentive earnings informa- 
tion which, according to the record, has still not been 
furnished. Kohler argues that it never refused to 
furnish this remaining 35% and that the Board’s 
finding rests. upon an erroneous interpretation of the 

*Kohler argues, in effect (Co. Br. 68), that it would have 
been absurd to discharge all temporary employees and then 
rehire the nonstrikers the following day. We submit, however, 
that rather than peremptorily dismissing and dispatching let- 
ters of dismissal, Kohler could have first consulted with the 
Union and then written letters to all employees explaining 
precisely the circumstances and indicating that transfers were 
then available. 
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Company’s August 13 letter (Co. Br. 74-77). Kohler 
alleges that the August 13 letter and Union agent 
Burkhardt’s testimony prove that the issue over. the 
remaining 35% was settled in early August by agree- 
ment between the parties to postpone resolution of this 
issue pending strike settlement and return of the em- 
ployees to the plant. Tope 
We have already discussed in our opening brief: (p. 
$2), the Board’s finding that the agreement which was 
reached postponed delivery of only the information 
dealing with job standards and content, but didnot 
postpone delivery of the remaining 35% of the. in- 
centive earnings information. This agreement on 
standards and content is obviously the agreement al- 
luded to by Burkhardt in the testimony quoted by 
Kohler in its brief, pp. 74-75. Furthermore, ir- 
respective of what interpretation Kohler now attrib- 
utes to the August 13 letter, the fact remains, as the 
Board pointed out (J.A. 28-29), that the Union twice 
requested the remainder of the earnings information 
after the time of the alleged agreement—once in its 
August 10 letter and again during the September 
negotiations. This alone casts serious doubt on: the 
Company’s contention that the issue was postponed by 
agreement and that the August 13 letter served as a 
written testimonial to this agreement. Finally, as. we 
pointed out in our main brief (p. 82), Kohler’s 
August 13 letter rejected the Union’s request for the 
information not on the ground of previous settlement, 
but on the ground that such information was “not 
available and not necessary for bargaining (Bd. Br. 
-p. 23). In light of these circumstances, the Board 
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could, and aid, properly conclude that Kohler’s fail- 
ure to furnish the information was violative of Sec- 
tion 8(a) (5) of the Act, and was further evidence of 
the Company’s general-course-of bad faith bargaining 
from and after June 1. 

. 5. Kohler attempts to minimize the impact of Judge 
Murphy’s testimony concerning the September nego- 
tiations and to counter with the argument that the 
Board, by its findings with respect to these negotia- 
tions, was intruding into the substantive terms of the 
bargaining process (Co. Br. 78-96). Cf. N.L.R.B. v. 
Insurance Agents International Union, 361 U.S. 477, 
488. We have already discussed the September nego- 
tiations at length in our opening brief (pp. 24-30, 
85-87). Contrary to the Company’s contention (Co. 
Br. 78-83), the Board, in treating the September 
negotiations, neither ‘‘passed judgment on the rea- 
sonableness of the Company’s wage (and other) con- 
¢essions’’ (Co. Br. 82), nor based its findings simply 
on the magnitude of pending or previous wage offers. 
This. is not to suggest, however, that the Board was 
foreclosed from examining the positions of the parties 
and the substantive terms of their proposals to deter- 
mine whether they had made “a sincere effort to 
reach an agreement.” Wheatland Electric Corp. v. 
NDE.RB., 208 F. 2d 878, 882 (C.A..10), cert. den., 347 
GS. 966. In any event, it is evident from the Board’s 
decision that the Board has based its findings on pre- 
cisely the criterion proposed by Kohler (Co. Br. 80), 
namely, the “conduct in all negotiations, not isolated 
segments.” Kohler’s unrelenting intransigence 
throughout the September negotiations showed clearly 
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that it “had no willingness to bargain with the Union, 
except upon an unconditional surrender by the Union 
as to all: the matters being discussed and still in dis- 
pute.” NLRB. v. Sharon Hats, Inc., 289 F. 2d & 
632 (C.A. 5).” . : 
C. The contention that the unfair labor practices did not prolong =a 
Z thereby convert the strike 
1. In its brief, Kohler stresses the point that even. 
if it were guilty of certain unfair labor practices, 
there is no evidence: that these practices In any way 
prolonged the strike. Kohler argues that the strike 
would have continued irrespective of the unfair prac- 
tices, as it was the economic issues, not the unfair 
labor practices, which separated the parties and pre- 
vented agreement on a contract (Co. Br. 27-43). At 
the outset, it should be emphasized that the issue of 
prolongation is present in this case only because the 
Board found that during the brief two-month period. 
prior to the strike, Kohler was not bargaining in bad 
faith. Thus, although’ recognizing that. Kohler was 
for a long time “‘opposed to bargaining with any but 
7Kohler, relying on testimony of Union agent Burkhardt, 
alleges (Co. Br. 83-84, 85) that. the Union had described the 
Company’s contract proposals of 1954 as an “improvement”? 
over the 1953 contract. Kohler then argues that it was obliged 
to offer no more than what the Union had already characterized 
im such exuberant terms. However, the record demonstrates 
that when Burkhardt, in June, spoke about an “improvement,” 
he clearly, meant improvement over the terms of the Com- 
pany’s pre-strike contract proposals and not improvement over 
the 1958 contract. Since the Union felt that pre-strike pro- 
were designed primarily to withdraw rather than supple- 
ment Union rights under the 1953 contract, the Union could 


have at no time considered these proposals, as the Company 
sileges,.an “improvement” over the 1953 contract. - 
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a dominated union and was. particularly opposed to 
bargaining with the Charging Party?’.(J.A. 13, 136), 
the Board nonetheless concluded that this background. 
did-not necessarily preclude the finding that between 
February and April, Kohler was not bargaining in 
bad faith. This brief period of compliance with Sec- 
tion 8(a) (5), however, abruptly changed in June 1954 
when, as we have already shown, Kohler engaged in 
a series of unfair labor practices which betrayed its 
intent not to bargain in good faith with the Union. 
And. it is solely by reason of this hiatus between Feb- 
ruary and April that the problem of prolongation ap- 
pears in this litigation. The Union, in No. 15,961, 
argues, of course, that Kohler never intended to, nor 
did it in fact, bargain in good faith at any time, in- 
cluding the brief hiatus period. If this Court should 
approve the Union’s position, then the issue of pro- 
longation will not be reached, for, concededly, the 
strike would then be an unfair labor practice strike 
from its inception. 

2. In support of its contention that the Company’s 
unfair labor practices did not operate to prolong the 
strike, Kohler relies heavily on statements by the 
Union and testimony by Union witnesses to the-effect 
that the settlement of the strike was impeded because 
of the Company’s failure to meet the Union’s eco- 
nomic demands (Co. Br. 28). Kohler relies also on 
the Union’s failure to immediately protest each and 
every unfair labor practice committed by Kohler as 
well-as a similar failure to charge that the strike was 
caused or prolonged by the unfair labor practices. » 
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While: it is: quite true that the Union in its litera-. 
ture, and the witnesses in their testimony, attributed 
the: continuation of the strike to the differences over 
economic issues, it is likewise true that it was these 
very: issues which were rendered more difficult of reso- 
lution by reason of Kohler’s supervening unfair labor 
practices. It can hardly be denied that where, .as 
here, an employer engages in a course of bad faith 
bargaining as consistently and as vigorously as Kohler 
did after June 1, such conduct, at the very least, frus- 
trates the possibility of settling outstanding economic 
differences. It stands to: reason that if after June 1, 
Kohler had consistently bargained in good rather than 
bad faith, the likelihood of agreement and settlement 
would have been. greatly enhanced. 

In sum, the Board reasonably concluded that 
Kohler’s demonstrated anti-Union conduct and its 
repeated unfair labor practices: exacerbated the dif- 
ferences between the parties, multiplied the issues, and. 
effectively foreclosed any hope for an expeditious 
resolution of the outstanding economic issues. The 
employees were reasonably led to assume, in light of 
these circumstances, that continued strike action was 
the only weapon upon which the Union could rely to 
gain its economic demands. 

3. Kohler argues further that because of the eco- 
nomic issues, the- strike could not have been settled, 
even absent the unfair labor practices (Co. Br. pp. 
28-34). As we pointed out at length in our main 
brief (pp. 108-109), this contention, at best, es- 
tablishes no more: than that both economic and unfair 
labor practice elements contributed to the. duration of 
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the: strike; and ‘this being ‘so, Kobler, :as the offender, 
is responsible for their combined effect. 

The fact relied on by Kohler (Co. Br. pp. 40-41), 
that the Union did not immediately protest each and 
-every unfair labor practice committed by it, is of no 
significance. In the first place, even if the Union 
had affirmatively acquiesced in the unfair labor prac- 
tices, this would not have precluded the Board from 
finding’ that Kohler’s conduct was violative of the 
statute and operated to defeat the primary objective 
of the Act to promote industrial peace ‘and settlement 
of economic disputes (see our. Br. pp. 77 n. 42, 108). 
Secondly, it is significant that the Union in its original 
charge to the Board (G.C. Ex. 1-A*) alleged that 
Kohler had “refused to engage in bona fide collective 
bargaining’’ and that its “entire conduct is calculated 

“to and fixed towards the objective of breaking the 
union.’’ Certainly, a charge of this all-encompassing 
scope would not, as Kohler seems to contend, preclude 
the Union—or the Board—from arguing and con- 
cluding that each one of the later acts of bad faith, 
collectively and individually, in fact prolonged the 
strike, quite apart from its cause. Obviously, if the 
Board had, like Member Jenkins, adopted the Union’s 
original position, the strike would have been viewed as 
an unfair labor practice ‘strike from its outset. But 
merely because the Board rejected the Union’s posi- 
tion does not mean, as Kohler contends, that the 
Board cannot find that Kohler’s later violations—all 
of which would. be-encompassed in the Union’s original 

_charge—did not -of- themselves prolong and- thereby 
convert the strike. In short, Kohler cannot attempt 
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to set.up a quasi-estoppel against the Union merely 
because the Union vigorously. maintained, and :con- 
tinues to maintain, its original position—one which the 
Board approved only in part. And if the Board 
‘could have approved the position in whole, it can; as 
it has done, certainly approve it in part.* 

4. The cases relied on by Kobler to support the 
position that its unfair labor practices did not operate 
to prolong the strike (Co. Br. 35-40) are distinguish- 
able on their facts. Thus, for example, James Thomp- 
son, Scott & Scott, and Jackson Press (Co. Br. 36-38) 


* Kohler’s contentions that the theory of prolongation “was 
plainly an afterthought” (Co. Br. 34-35) and that the Company 
had no notice of “what was claimed to be prolonging -the 
strike” (Co. Br.-40-41) are without merit. Counsel for the 
General Counsel stated during the first day of the hearings 
(Feb. 8, 1955) that “I want it clear, though, that we do allege 
.that this is an unfair labor practice strike from its inception” 
(Tr. 27). The following colloquy then ensued (Tr. 28): 

TX: I would like to understand if you are claiming that 
the strike was caused by anything other than a-re- 
fusal to bargain. 

: No, I am not. 

: And if there was no refusal to bargain found prior 
to April 5, ergo, the strike would be an economic 
strike, under your position. 

: You are talking about the inception. We also are 
contending that if the Examiner were to find that 
there was no refusal to bargain before the inception, 
that the strike was prolonged by such unfair labor 
practices, 

: You mean a refusal to bargain. 

. 7 t. 


on. the opening day of the hearings, amply-re- 
the contention of afterthought as well as lack‘of 
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all involved situations in which the employees went 
out on strike ‘partially if not exclusively to protest 
‘employer conduct which the Court later determined 
was not unfair labor practice conduct. The issue of 
prolongation, therefore, was wholly incidental to the 
prime issue of what caused the strike. Once finding 
- that the cause of the strike was employer conduct 
which did not constitute an unfair labor practice, the 
Courts could, and did, simply conclude that the strike 
was economic at its outset and continued as such dur- 
ing its duration. Under such circumstances, and in 
light of the differing facts of each case contrasted to 
those here, we submit that such decisions do not sup- 
port Kohler’s conclusion that its conduct here did 
_ not prolong and thereby convert the strike. 
D. The contention that the Union’s insistence on the reinstatement of all 
strikers prolonged the strike 
1. Kohler contends (Br. 22-27, 86-88) that even if 
its unfair labor practices may have prolonged the 
strike the Union likewise contributed to its prolonga- 
tion by insisting as a condition of settlement on the 
reinstatement of all striking employees, including the 
-*Kohler seeks to differentiate three cases relied on by the 
Board by stating (Co. Br. p. 48) that these cases involved 
“onfair labor practices [which] occurred before the strike [and 
which] obviously are not in point on the question of whether 
or not an unfair labor practice occurring after a strike pro- 
longs it” (emphasis in original). “In its brief before the Board, 
however, Kohler categorically stated (p. 39, n.10) that “The 
same test of causation applies to prolongation of a strike as to 
the origination of a strike” (citing Scott & Scott, supra). This 
test, namely, that the unfair labor practices need only be “one 
: ofthe reasons”: (WL2RB. -v. West. Coast Casket Co. 205 ¥. 
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TT who were properly discharged for misconduct (Bd. 
Br. 117-128). ‘Kohler argues (Co. Br. 22-27) that 
such insistence violated Section 8(b)(3) of the Act 
and, accordingly, as we understand the argument, 
either alone constituted the effective cause of the 
strike’s prolongation or, at the very least, exonerated 
Kohler from the consequences of its own ee 
activities. 

2. As we pointed out in our opening brief (pp. 
109-110), the short answer to Kohler’s contention 
is that the great bulk of unfair labor practices which 
the Board found contributed to the prolongation of 
the strike (e.g., the unilateral increase of June 1, the 
discriminatory treatment of the Shell employees, the 
bad faith bargaining in September) took place long 
before the negotiations in July and August 1955, when’ 

' the reinstatement question first arose as a serious issue 
_ dividing the parties. 

3. Kohler contends, however, that the reinstatement 
question arose long before the July-August 1955 nego- 
tiations and that the issue was repeatedly before the 
parties during all the negotiations and was at all times 
@ major obstacle to settlement of the strike (Co. Br. 
22-27, 31-32, 84, 86-88). We submit, in reply that the 
record does not support this contention. Thus, the 
record establishes that the question of reinstatement 
2d 902, 907 (CA. 9)) or “at least one cause” (W:-L.EAB. v. 
Stackpole Carbon Co., 105 F. 2d 167, 175 (C.A. 8) cert. den., 
308 U.S. 605; V.L.BB. v. Remington Rand, 94 F. 2d° 862, 872, 
(C.A..2) cert. den., 304 U.S. 576; V.L.RB. v. Barrett Co. 185 
F.2d 959, 961-962 (C.A. 7) of ‘the strike, fully supports® the 
Board’s conclusions“here that the unfair labor practices occiir- 

xing ‘after the -strike -were -at least one-of the-teasons-of ‘its 
prolongation. 
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did not come to a head until after Kohler dischargéd 
the strikers on March 1, 1955; and, even then, it did 
not seriously enter into the: negotiations until the’ fol- 
lowing July and August (Bd. Br. pp. 54, 110). More- 
over, although Kohler now contends that the Union 
was insisting on this point as early as May 4, 1954, the 
record shows, to the contrary, that in the negotiations 
on November 10, 1954, and January 4, 1955, the 
matter of reinstatement was not even mentioned as an 
issue (J.A. 203-204; 684-696, 1283-1289, 1413-1417, 
16510-16513). Furthermore, in Kohler’s August 13, 
1954, letter (J.A. 373-377) the Company specified in 
detail the major disputed issues, but did not allude 
to what it now contends was the most significant issue 
separating the parties. While it is true that Union 
representatives Graskamp and Mazey made statements 
in May and September 1954, indicating that the Com- 
pany would be required to reinstate all strikers, such 
statements clearly did not interfere to any extent with 
the progress of negotiations prior to July-August 
1955. And by this latter date, Kohler’s consistent 
course of bad faith bargaining had so effectively 
thwarted the possibility of any agreement that even 
if, arguendo, the Union had insisted on reinstatement 
to the point of impasse,” such insistence clearly would 
not have exonerated Kohler from the compounded 

*°The Board expressly found (Bd. Br. 71-74, 89-90) that no 
impasses existed either when the negotiations were broken off on 
April:4, 1954, or on August 3, 1955. Thus, Kohler’s contention 
that. the Union’ violated Section 8(b) (3) of the Act must be 
rejectedon the additional ground that although the Union may 


have stressed the issue of reinstatement, it never insisted on the 
issue to the point of impasse. 
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effects of its previous unlawful conduct. For like 
the situation with respect to prolongation (supra, 
p. 14), it is more than likely that if Kohler had in 
fact consistently bargained in good rather than bad © 
faith from and after June 1, 1954, the reinstatement 
issue of July-August 1955 would never have arisen. 
In any event, as with the case of the persisting eco- 
nomic issues, to show that the particular issue existed 
at any time during the dispute does not prove that it 
alone contributed to the duration of the strike. 

4, Kohler’s contention that the Union’s alleged 
insistence on the reinstatement of all of the strikers 
was an obstacle to the settlement of its controversy 
with the Union and a violation of Section 8(b) (3) .of 
the Act is an obvious afterthought. For, at no time 
during the negotiations did Kohler raise this matter; 
nor did it on any occasion file a charge with the 


Board, as it could, asserting that the Union’s. in- 
sistence was a violation of the Act and an obstacle to 


settlement of the strike. Kohler’s failure to afford 
the Board an opportunity to determine this issue 
plainly precludes raising the issue before this Court. 
Its failure, however, is more significant in that.,it 


“Kohler argues that it had an absolute right to discharge 
these 77 employees and that it was, accordingly, not required 
to bargain over the issue of their reinstatement. Kohler con- 
cludes, therefore, that the Union’s insistence on bargaining over 
this matter violated Section 8(b)(3) of the Act (Co. Br. pp. 
22-27). This, indeed, presents a nice question, not as. yet 
passed on by the Board in this or any other case, as to the 
scope of Section 8(b)(3) of the Act. Cf. Archibald Cox, 
1957 Supreme Court Labor. Decisions, 44° Va. L. Rev. 105%, 
1074-1086. See .also, V.L.R.B. v. Insurance Agents Inter- 
national Union, 361 U.S. 477, 488 (Co. Br. 81). 
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points up the fact that what Kohler now argues was 
a@ most grievous obstacle during the negotiations was, 
in fact, considered then to be of nominal importance. 
In any. event, even if the Union was in fact proposing 
an illegal condition on the negotiations, Kohler cannot 
now shield itself with-a defense which it never once 
communicated to the Union. In short, Kohler cannot 
seek to immunize the consequences of its repeated re- 
fusals to bargain by now discovering or improvising a 
ground, which, if raised during the negotiations, might 
well have altered the course of bargaining. It is plain 
that Kohler’s consistently unlawful conduct ‘was 
motivated by [its] strong objection to [the Union] and 
not by the particular terms of the contract [pro- 
posals].” NL.R.B. v. Sunrise Lumber & Trim Corp., 
241 F. 2d 620, 624, 625 (C.A. 2) cert. den., 355 U.S. 
818; see also N.L.R.B. v. White Construction & Engi- 
neering Co., 204 F. 2d 950, 953 (C.A. 5). 

5. Furthermore, the Board found that while Kohler 
did have ‘‘an absolute right’’ to discharge the strikers 
guilty of misconduct and, hence, was absolved of the 
duty to bargain with respect to the reinstatement of 
these strikers, Kohler “ran the risk of being wrong” 
(See Bd. Br. 96, n. 55). And in this case, Kohler was 
indeed proved “wrong” as to two strikers—employee 
Dottei as to whom Kohler in effect confessed error 
(Bd. Br. 93-96), and another employee who was 
erroneously included in the list of strikers to be dis- 
charged (td. at 54,n.29). Under these circumstances, 
Kohler is now precluded from arguing that the Union 
had no right whatsoever to insist on bargaining over 
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the discharges and that the Union violated the Act: Ag) 
so insisting. 

6. Finally, even if it is assumed that the Union’s 
insistence on the issue of striker reinstatement vio- 
lated Section 8(b)(3) of the Act and, hence, con- 
tributed to prolonging the strike, Kohler can establish 
no more than that another factor, for which it was not 
responsible, was also present. Since, however; as 
already shown, Kohler’s prior unlawful activities like- 
wise prolonged the strike, it “‘rested upon [Kohler as} 
the ‘tort feasor to disentangle the consequences for 
which it was chargeable from those from which it 
was immune.” N.L.R:B. v. Stackpole Carbon Co., 
105 F. 2d 167, 176, cert. eo 308 U.S. 605. Geos Bd. 
‘Br. 108-109.) 


E. The contention that the Union’s violence excused Kohler from any duty 
to bargain 


1. Kohler argues, finally, that the Union’s miscon- 
duct excused the Company from its obligations under 
Section 8(a)(5) or that, at the very least, the Com- 
pany’s unfair labor practices must be judged in light 
of the Union’s misconduct and the alleged exigencies 
which such misconduct created (Co. Br. pp. 16-22). 
We have already discussed in our main brief (pp. 15, 
24-25) the Board’s finding that, by reason of the 
Union’s misconduct, Kohler was justified in not meet- 
ing with the Union between April 4 and May 28, June 
'29-and August 4, and August 18 to September 1. Koh- 
ler, as the Board found, was also justified in dismiss- 
ing those employees who were identified as. engaging 
in the misconduct (Bd. Br. pp. 54-55, 117-128). In 
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addition, Kohler had available remedies to enjoin the 
Union’s misconduct and, indeed, it availed itself of 
such remedies (id. at pp. 51-53; J.A. 408, n. 13): But, 
as pointed out in our main brief (pp. 75-77), the mis- 
conduct of the Union did not in itself relieve the Com- 
pany of its statutory duty to bargain and. give it 
carte blanche to engage in affirmative unlawful activi- 
ties, such as unilateral wage increases, refusals to 
supply wage information, and acts of interference, 
restraint and coercion which operated to disparage 
the bargaining process and undermine the majority 
representative.” As the Board expressly noted, 
“‘suspension [is] not total remission of the obligation 
to: bargain’’ (J.A. 409-410). To hold otherwise would 
subvert the primary: objective of the Act, namely, “‘to 
promote industrial peace.” N.L.R.B. v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, 45. Indeed, during 
periods of tension and strike action the need for good 
faith efforts “is all the greater in order that a peaceful 
settlement of the dispute may be reached.’”’ N.L.R.B. 
v. Pecheur Lozenge Co., 209 F. 2d 393, 403 (C.A. 2), 
cert. den., 347 U.S. 953. At the very least, if an em- 
ployer does elect to suspend negotiations during these 
periods, it does not follow, as Kohler in effect argues 

2 As stated by-the First Circuit in V.L.2.B. v. Reed & Prince 
Mfg. Co. 118 F. 2d 874, 885-886 (C.A. 1), cert. den., 313 U.S. 
595, where the employer contended that its refusal to bargain 
was justified because the strike was tortious under State law, 
“we find nothing in the Act which relieves the employer from 
the. obligation to -bargain collectively with its employees 


through their chosen representatives.” Ci WV.LI.R.B. v. In- 
surance Agents Intern. Union, 361 U.S. 477. 
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here, that such unilateral suspension tpso facto results 
in the Union’s prolongation of:the strike..-.. ae 
2. Contrary to Kohler’s suggestion, there’ is nothing 
in the record to show that the Union’s alleged con- 
tinuing course of misconduct in any way thwarted or 
otherwise prevented the Company. from bargaining 
in good faith." Indeed, the Board expressly found 
that “there was no showing and no claim by [Kohler] 
at any time during the actual course of negotiations 
that the Union’s conduct was such as to prejudice 
[Kohler’s] position in the negotiations” (J.A. 409). 
Thus there is nothing in the record suggesting that 
the alleged course of misconduct prevented Kohler 
from consulting with the Union concerning the .wage 
increase just before the parties resumed negotiations 


‘23 Kohler’s: contention that the Union engaged in # continu- 
jng course of ‘violence and’ misconduct, even’ during the periods 
when the parties were actively negotiating, is predicated on re- 
jected Exhibit 529 (Co. Br, 6, 16-17). We submit that Exhibit 
529 was properly rejected on the grounds both that the evidence 
jt contained was in fact cumulative and on the more significant 
ground, as stated by the Board (J.A. 44, n. 44), that “an 
examination of this exhibit does not show, as now. contended, in 
effect, by [Kohler] that the Union was responsible for or con- 
nected ‘with the alleged incidents described therein, or that in 
fact, such incidents, had ever occurred.” . Significantly, Kohler 
never sought to introduce this exhibit during the main hearings, 
but only during the reopened hearing after:the:-Senate Subcom- 
mittee had unearthed the evidence concerning Kohler’s extensive 
anti-Union surveillance and: espionage. (Bd. Br. 43-47, 97-98). 
Apparently, the alleged continuing course of violence only: be- 
came significant in Kohler’s eyes long after it allegedly occurred 
and only after the espionage evidence came to light. In any 
event, even if-the alleged: violence occurred, -it-is clear that 
Kohler did not rely.thereon as 2 reason for breaking’ off nego- 
tiations after August 1954, and Kohler, indeed, met with the 
Union during periods of alleged violence. 
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in June. Nor was Kohler precluded, by alleged mis- 
conduet, from notifying the Union of the contem- 
plated discharge and transfer of the Shell employees. 
The discriminatory manner. in which the discharges 
and transfers were. effected could in no way be at- 
tributed to or excused on grounds of continuing mis- 
eonduct. Similarly, Kohler was always in a position 
to’furnish:the Union with admittedly relevant wage 
information repeatedly requested by the Union if, 
indeed, the Company had been disposed to bargain 
in good faith. Finally, Kohler’s {legal surveillance, 
extensive anti-union espionage and other acts of inter- 
ference can in no way be justified by the alleged ‘il- 
Tegal conduct of the Union. These circumstances, we 
gabmit, make “it abundantly clear that Kohler is at- 
tempting to seize upon the Union’s unlawful conduct 
simply as a pretext to excuse its own course of unlaw- 
ful conduct2* But the fact that a union “actfs] asa 
strong arm man and bully * * * is not a justification 
for counter strong-arming on the part of the em- 
ployer,” Smith-Transfer Co. v. N.L.R.B., 204 F. 2d 


738, 740 (C.A..5). As the Board pointed out (J.A. 
407), “‘the ultimate ‘conclusion of [Kohler’s ‘conten- 
¢ion here] would require dismissal of charges in every 
instance where respondent employers and respondent 
unions charged each other with violations of the Act— 
to: the complete exclusion of any employee rights.”” 
See also J.A. 404-411. In short, Kohler’s argument 
that its conduct must be judged in the light of the 


‘ae Kohler’s allied contention that the Union’s misconduct cre- 
ated exigencies justifying: the-Company’s unfair labor practices 
has been answered supra, pp. 3 n. 3, 6-7. ni ea heey 
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Union’s misconduct has no more validity than the 
Union’s almost identical argument (infra, pp. 28-34) 
that the strikers’ misconduct must.be-judged in. the 
ight of the Company’s unfair labor practices. 


II. Case No. 16,961 
A, Introduction—Issues Defined 

The Union, in its brief, raises two major conten- 
tions. First, it contends that the Board erred in fail- 
ing to conclude that Kohler was bargaining in bad 
faith. during the negotiations prior to the April 5 
strike and that the strike, at its inception, was an 
economic and not an unfair labor practice strike (Un. 
Br. pp. 16-55). Second, the Union contends that the 
Board erred in concluding that the discharge of..77 
strikers for strike misconduct was not violative of the 
Act (Un. Br. pp. 56-85). We treat each of the conten- 
tions below.” 


B, The contention that the Board erred in concluding that Kohler was 
ining in. good faith prior to the April 5 strike and that the strike, at 


bargaining 
its outset, was an economic and not an unfair labor practice strike 


In our opening brief (pp. 111-115), we pointed out 
that, contrary to the Union’s contention, neither the. 
history of Kohler’s labor relations nor the general 


%5'The Union does not contest in its brief issue 5 of the pre- 
trial stipulation (Bd. Br. p. ii) dealing with backpay for cer- 
tain discharged Shell employees. Nor does the Union appear 
to contest issue 4 (zdid.) as to whether Kohler violated Section 
8(a)(5) of the Act by refusing and failing to negotiate with 
the Union respecting the discharge of the 77 strikers. Finally, 
the Union does not contest the Board’s conclusion that Kohler 
did not discharge the 77 strikers merely as a pretext in order 
to rid itself of the most active Union adherents (Bd. Br. PP. 
124-125). < 
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course of the prestrike negotiations compels a finding 
that Kohler was bargaining in bad faith prior to the 
strike. We also pointed out (Bd. pp. 115-117) that 
Kohler’s prestrike unfair labor practice were not of 
such import as to have caused or contributed to the 
strike. The Union, although referring to ‘‘moun- 
tainous evidence which records Kohler’s bad faith” 
(Un. Br. p. 47) adds no more than is contained in the 
dissenting opinion of Member Jenkins. The Board 
carefully reviewed the facts referred to by the Union 
and found that in the negotiations preceding the 
strike, ‘the bargaining demands of both parties were 
thoroughly explored’? (J.-A. 19). As the Board noted, 
‘While the record shows that [Kohler] gave little and 
held fast to many of its positions, the Act does not 
compel * * * that either party agree to the other’s 
proposals” (J.A. 19). That the parties failed to 
reach agreement on a contract does not, of itself, sup- 
port a finding that Kohler was bargaining in bad 
faith. For the reasons stated in our main brief (pp. 
111-117), we submit that the Board could properly 
conclude, as it did (J.A. 20), that “the evidence as a 
whole does not support the allegation that [Kohler] 
was engaged only in surface bargaining prior to the 
strike.” While it is true, as we pointed out (Bd. Br. 
pp: 111-112), that “contrary views and appraisals of 
some of the incidents * * * might well have been 
reached” (N.L.R.B. v. Ozark Hardwood, 194 F. 2d 
963, 965 (C.A. 8)), this Court should not “displace 
the Board’s choice between two fairly conflicting 
views, even though the Court. would justifiably have’ 
made a different choice had the matter been before it 
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do novo.” Universal AE Corp. v. pee 340 
U.S. 474,488. 
C. The contention that the Board erred in concluding that the discharge 
of the 77 strikers for strike misconduct was not violative of the Act : 
1. The Union’s contention, based upon Thayer; is, 
simply stated, that although the employee misconduct 
in the mass picketing; home demonstrations and em- 
ployment office picketing was not protected by Section 
7 of the Act, nevertheless, it was still not sufficient in 
gravity or seriousness to constitute “‘cause’”’ for dis- 
charge, in light of the circumstances of Kohler’s prior 
unfair labor practices. The Union argues that all 
employee misconduct, short of a strike “illegal from 
its inception” (Fansteel and Southern Steamship,” see 
Un. Br. pp. 59-60, 67) must be judged in light of the 
circumstances of the employer’s unfair labor practices 
and the extent to which these practices may have pro- 
voked the misconduct. The Union argues, finally 
(Br. pp. 64-69), that the Board is obliged to make 
specific findings on reinstatement and whether it will 
effectuate the policies of the Act (Section 10(c) of the 
‘Act) even where, as here, the Board has expressly 
found that the employees were discharged exclusively 
for their misconduct in connection with the strike. 
_ 2. At the outset it should be stressed, as we did in 
our opening brief (pp. 126-127), that the facts of the 
instant case are distinguishable from those in Thayer: 
For here, unlike Thayer, the strike was not caused by 
_ ¥ NLRB. v. Thayer Co. 218 F, 2d 748 (C.A. 1), cert, den., 
348 US: 883. 
“ MN ILRB..v. Fansteel Metallurgical Corp., ae ee 5 
Southern Steamship Co.-v..N-L.RB. 316 U.S. 31." : °°. Sst 
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the employer’s unfair labor practices. The strike was 
economic at its outset, and the ensuing two months of 
mass picketing during April and May 1954 cannot be 
attributed to any provocation by the Company.” Fur- 
thermore, the home demonstrations and employment 
Office picketing, although occurring after conversion 
of the strike, were nevertheless forms of misconduct 
as illegal in their inception as the misconduct in Fan- 
steel and Southern Steamship. The employment of- 
fice picketing, like the mass picketing, was designed 
purposefully to prevent entry of employees into the 
plant. The home demonstrations were “coercive in 
nature and caiculated to instill fear of physical harm 
in the nonstriker victims.’’ Thayer (213 F. 2d at 
757). Both forms of misconduct concededly would 
violate Section 8(b)(1)(A) of the Act (J.A. 408, n. 
13). Neither form represented the mere ‘‘animal 
exuberance” (Milk Wagon Drivers Union v. Meadow- 
moor Dairies, Inc., 312 U.S. 287, 293) or the “‘minor 
breaches of peace on the picket line” (N.U.R.B. v. 
Reed & Prince Mfg. Co., 118 F. 2d 874, 888 (C.A. 1), 
cert. den., 313 U.S. 595) which the Board and the 
courts have deemed insufficient “cause’’ for discharge 
or refusal to reinstate. The fact that these forms of 
misconduct occurred after the strike began, does not 
render the misconduct less illegal from its inception 
than the sitdown strike involved in Fansteel. And, 

12 Indeed, as pointed out supra, pp. 22-26, Kohler contends 
that its unfair labor practices from and after June 1, should be 
judged in light of the Union’s unlawful mass picketing during 
April and May. The Board rejected this “provocation” argu- 
ments (J.A. 404-411), just as it rejected the Union’s provoca- 
tion argument based upon Thayer. 
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as we noted in our opening brief (pp. 127-128), the 
misconduct here is no more subject to the “weighing” 
process than the misconduct in Fansteel, despite the 
employer’s preceding unfair labor practices. 
In short, the Union’s argument rests on what, we 
submit, is an unacceptable interpretation of Fansteel, 
namely, that if the sitdown activities had occurred on 
the tenth rather than the first day of the strike, they 
would for that reason have been less unlawful. How- 
ever, the decisive factor is not the time when the coer- 
cion ‘occurs, but rather the nature of the coercion 
itself* Thus, a strike, although legal at its outset, 
may by its very nature thereafter become so repre- 
hensible that to order reinstatement for any individ- 
ual participant “would not be conducive to the 
promotion of industrial peace but would be punitive 
action [against the employer] rather than the reme- 


dial action contemplated by the Act and would 
encourage violence in labor disputes.”” N.L.R.B. v. 
Ohio Calcium Co., 133 F. 2d 721, 727 (C.A. 6). And, 
as Chief Justice Hughes observed in Fansteel, supra, 
at 257-258, “There is not a line in the statute to 
‘warrant the conclusion that it is any part of the 
policies of the Act to encourage employees to resort to 


Tt is significant that the strikers’ misconduct in this case, 
like that of the strikers in Fansteel, was illegal from its incep- 
tion. For the mass picketing here had precisely the same effect 
as the sitdown activities in Fansteel. Both types of misconduct, 
while they persisted, effectively precluded the employer from 
operating his business. Here, of course, the strikers’ unlawful 
mass picketing ceased on May 28; and after this date, with the 
exception of those periods ace which the home demonstra- 
tions and employment office picketing occurred, the Union’s con- 
certed activities were not generally unlawful. 
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violence in defiance of.the law of the land.’’ Contrary 
to the Union’s contentions (Un. Br. pp. 58-64), there- 
fore, the Board was clearly not pursuing a “self deny- 
ing position’’ when, in conformity with the Supreme 
Court’s ruling in Fansteel and wholly apart from the 
“‘weighing” process. of Thayer, it upheld the 77 dis- 
charges and withheld the reinstatement remedy from 
those strikers who participated in serious misconduct.” 

3. Nor-.is there merit to the Union’s contention (Un. 
Br. pp. 69-76) that the Board was required, under 
the circumstances of this case, to make specific find- 
ings under Section 10(¢) of the Act as to whether 
reinstatement would effectuate the policies of the 
statute. First, the Board’s fmding that Kohler had 
justifiable grounds for discharging the strikers guilty 
of gross misconduct is an explicit finding that the 
remedy of reinstatement would be inappropriate not- 
withstanding Kohler’s preceding unfair labor prac- 
tices. .Second, the only issue involved here was 
whether Kohler violated Section 8(a) (3) by discharg- 
ing the 77 employees. Having found that the em- 
ployees were discharged for reasons other than their 
protected activities, the Board was not required to 
make the additional negative finding that their rein- 
statement would not effectuate the policies of the Act. 

It is true that: the General Counsel in this case urged the 
Thayer rationale both before the Trial Examiner and the Board. 
However, as the Trial Examiner expressly noted (J.A. 245), 
the Board has not subscribed to the Thayer approach, and this 
approach, we submit, should not be applied where, as here, to 
reinstate any of the misconduct strikers would be encouraging 


“force and violence in defiance of the law of the land.” Fan- 
steel, supra, pp. 257-258, : : 
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- Equally explicit in the Board’s findings is that the 
discharges were ‘(for cause.”™ . Thus, although’ the 
Union contends (Un. Br. pp. 67-69) that the Board 
failed to determine whether the discharges were “‘for 
cause,”’ it is clear, as the Board expressly found (JA. 
68), ‘that the mass picketing during April and May 
had as a purpose, barring all ingress to and egress. 
from the plant [and that it is] plain that all those: 
participating in this picketing, whether marching in 
the picket line or joining in as part of the advance- 
guard, must have been aware of this objective.”? Fur- 
thermore, the Board also found that the home demon- 
strations were “disgraceful spectacles of mob 
proportions”’ and were “plainly coercive and intimida- 
tory” towards the nonstrikers’ (J.A. 70). Finally,. 
with respect to the employment office picketing, the 
Board found (J.A. 71) that, like the mass picketing, 
it too was “designed and intended to prevent free 
access’’ to the premises and that Kohler “‘had valid 
grounds for discharging’ those who were present 

=The Union argues (Un. Br. p. 68, n. 21) that “for cause” 
is a term of art and must be determined in light of the equit- 
able considerations of Thayer. It is well established, however, 
that an employer “is at liberty, wherever the occasion may arise, 
to exercise its undoubted right to sever his relationship for 
any cause that seems to it proper save only as punishment for, 
or discouragement of, such activities as the Act declares per- 
imissible.” “Associated Press v. NZRB., 301 US. 108, 186. 
Since in the instant case, there is no evidence that the dis- 
charges were made for any reason other than gross misconduct, 
we submit that the discharges must be upheld, as they were for 
@ “cause” which is obviously not proscribed by Section 8(a) (3) 
of the Act. Indeed, as we indicated supra, p. 26 n. 15, the 
Union no longer even contests the issue as to whether the mis- 
conduct was a pretext for the discharges. 
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when the group of pickets “actively blocked, pushed, 
shoved, bumped, spat. upon, tripped, kicked, and 
otherwise impeded the entrance of persons into the 
employment office’. (J.A. 71). Under these circum- 
stances, we submit that the Board, in finding that 
Kohler could properly and did in fact predicate the 
discharges on this unprotected misconduct, clearly de- 
termined that the discharges were “‘for. cause.””  Ac- 
cordingly, the Union’s contention ‘that’ the Board’s 
failure to make specific findings necessitates a remand, 
should be rejected. .. - 

4. Finally, the Union contends (Un. Br. pp. 76-85) 
that. the Board should. have reinstated those dis- 
chargees who were “mere bystanders” at the 
liome and employment office picketing. We have 
previously discussed this contention in our main brief 
(pp. 121-123), where we pointed out that like the 
abettor who merely fed the Fansteel sitdowners, the 
participants in the home and employment office picket- 
ing here made common cause with those guilty of 
manifest misconduct. Moreover, as the Board pointed 
out (J.A. 71, 73), by their very presence, those who 
participated created and contributed to the coercive, 
intimidatory and, hence, unlawful effect. As we indi- 
cated in our main brief (p. 123) this case, unlike 
BVD and Marshall Car Wheel (Un. Br. p. 81), does 
not involve attributing vicarious liability to strikers 
not identified as participants in the particular mis- 
conduct. For here, the very misconduct condemned 
by the Act is the misconduct in which the dischargees 
were identified as participants. In short, where 10 
identified strikers are involved in an assault upon a 
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nonstriker, the fact that only 5 of the strikers actually 
beat the- victim while the other 5 merely observe the 
spectacle, clearly does: not excuse’ the 5 ‘“‘mere by- 
standers’’ from responsibility for the unlawful act. 
N.L.R.B. v. Thayer Co., 213 F. 2d at 757; N.L.R.B. v. 
Ohio Calcium, supra, at p. 727." 


2"The Union raises the case of employee Hildebrand as an 
example of a mere bystander and argues that~he°was present 
on. only two occasions of home demonstrations. The evidence 
showed, however, that he was present during at least four such 
demonstations and, in his testimony, Hildebrand admitted that 
he may have been present at as many as five (J.A. 295-296). 
Furthermore, at one of the demonstrations, as the Union con- 
cedes (Un. Br. p. 79), Hildebrand made advance preparations 
and brought with him union literature for purposes of dis- 
tribution. Under: such: circumstances, it can hardly be clained 
that Hildebrand was a mere bystander who, as the Union sug- 
gests (Un. Br. p. 80), appeared at. the demonstrations only by 
happenstance and only “out of curiosity to observe them.” 
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CONCLUSION 


For the reasons stated above, as well as. those set 
forth in our opening brief, it is respectfully submitted 
that a decree should issue enforcing the Board’s order 
in full. It is further submitted that the petitions for 
review filed by the Union and Company should be 
denied. 
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ARGUMENT 
I 


THE FINDING THAT THE COMPANY DID NOT VIOLATE SEC- 
TION 8(a)(5) OF THE ACT DURING THE 1954 PRE-STRIKE 
NEGOTIATIONS IS SUPPORTED BY THE RECORD 

The complaint alleged that during the 1954 pre-strike 
negotiations (from February 1954 to April 5, 1954) the 

Company refused to bargain in violation of Section 8(a) 

(5). The Board found that the burden of proving this had 

not been met by the General Counsel (J.A. 20). 


The Union, however, bases its argument upon the errone- 
ous proposition that the burden was on the Company to 
prove that it then bargained in good faith (Brief, pp. 5, 19), 
and then seeks to convince the Court that the evidence did 
not meet that burden. 


The question before the Court is whether the Board’s 
conclusion that a violation of Section 8(a)(5) was not 
proven by a preponderance of the evidence is supported 


by the record. 


Proceeding from its false premise, the Union, relying on 
distorted statements concerning history prior to the 1954 
pre-strike negotiations, argues that the Company did not 
meet the burden which the Union erroneously assigns to it. 


The Board did not, as contended by the Union, ignore the 
prior history. The Board concluded that after the certifica- 
tion of the Union in 1952 ‘‘the Respondent fully met its 
obligation to bargain in good faith’? (J.A. 15), and that 
viewed against that background the evidence did not show 
that the Company had not met its obligation during the 
pre-strike negotiations in 1954 (J.A. 15-20). 


The Union’s main reliance is on a perverted version of 
what happened prior to the certification of the Union in 
1952, and upon the untenable conclusions of dissenting 
Board Member Jenkins. 
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For years, the Union argues, the Company improperly 
dealt with a dominated union, the KWA, and when the 
UAW-CIO was certified the Company set out to destroy it. 
The record, however, shows that (a) in 1935 the KWA was 
certified by the National Labor Relations Board, (b) in 
1946 the KWA was certified under Wisconsin law by the 
Wisconsin Employment Relations Board, and (ec) that in 
1951, following a consent election under the Act in which 
the present Union participated, the KWA again was certi- 
fied by the Board. In connection with the 1935 certification 
the contention that the KWA was Company dominated was 
rejected and in the latter two instances no such contention 
was made, 


A. The Period Prior to the 1954 Bargaining 


The Board considered the previous history and gave it 
even more weight than it was entitled to (J.A. 12; 129-130). 
But the Board did not ignore the foreground and consider 
only the alleged background. 


To correct seriatim all the misstatements and perversions 
of the record in the Union’s Brief would unduly extend 
this brief. 


We therefore set forth as briefly as possible the salient 
facts as to the events prior to the 1954 bargaining. 


1. The Period Prior to Certification of the Union 
a. The 1934-1935 Period 
To make de novo and nune pro tune findings as to this 
remote period is not permissible. 


Contemporaneous decisions show that AFL Federal 
Union No, 18545 brought charges before the National Labor 
Relations Board? that the Company interfered with the self- 

2 Established under Section 7(a) of the National Industrial Recovery. Act. 
3 Established under Section 7(a) of the National Industrial Recovery Act. 
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organization of its employees and that the Kohler Workers’ 
Association was Company dominated, illegal and should be 
dissolved*—the same claims the Union now advances. 


The National Labor Relations Board made two decisions 
on these charges, an interlocutory decision dated Septem- 
ber 15, 1934 (1 Decisions of the National Labor Relations 
Board, 72) and a final decision dated March 26, 1935 (2 De- 
cisions of the National Labor Relations Board, 248). 


The Union conveniently ignores the final decision—the 
fact that all the charges against the Company were dis- 
missed and that the Board directive was— 


‘‘[T]he Kohler Company is herewith directed to rec- 
ognize the Kohler Workers’ Association as the exclu- 
sive bargaining representative of all of its produc- 
tion employees in all matters concerning wages, hours 
and basic conditions of employment.’’ (In The Matter 
of Kohler Company and Federal Labor Union No. 
18545, 2 Decisions of the National Labor Relations 
Board, 248, 250, Case No. 115; Co. Ex. 23°; J.A. 130; 
Kohler Company, 93 N.L.R.B. 398, 399-400.) 


The Union now claims that because the Company com- 
plied with this directive by an authorized administrative 
tribunal it should now be found guilty of illegal conduct 
and anti-union bias which the Union argues constitutes 
an attainder and stigmatizes all subsequent actions of the 
Company, even 30 years later, with bad faith. 


To state the proposition is to answer it. 


b. The 1946 Election 


In 1946 the Wisconsin Employment Relations Board 
(WERB) held an election between Kohler Workers’ Asso- 
ciation (KWA) and the AFL. KWA won by a margin 
of two to one and was certified by the WERB (J.A. 130; 
Tr. 2559, J.A. 900-901; Tr. 3472, J.A. 1073). 


4In The Matter of Kohler Company and Federated Labor Union No. 18545, 
1 Decisions of the National Labor Relations Board, 72-73. 
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It is significant that no complaint was made that the 
KWA was Company dominated or of anti-union bias by 
the Company although the Wisconsin law, like the Federal 
law, made it an unfair labor practice for an employer to 
dominate or interfere with the formation or administration 
of a labor organization or contribute financial support to 
its 
c. The 1951 Election 


In March 1951 an election was conducted by the present 
National Labor Relations Board, this time between the 
UAW, the Union here involved, and the KWA. 

The KWA again won, was certified by the Board (J.A. 
130) and the Company directed to recognize it as bar- 
gaining representative. 

Although the identical Union here involved was a party, 
it made no claim at the pre-election hearing or afterward 
that the KWA was Company dominated or was not a bona 


fide labor union (Kohler Co., 93 N.L.B.B. 398), although 
such a claim, if proven, would have resulted in the dissolu- 
tion of the KWA and its being barred from the ballot or 
in setting aside the election. E. I. DuPont de Nemours & 
Co. v. NLRB, 116 F. 2d 388, 395 (4th Cir. 1940), cert. den. 
313 U.S. 571, and cases there cited. 


d. The 1951 and 1952 Charges, And 

The Board's Decision Thereon 

On charges brought in 1951 and 1952, before the Union 
here involved was certified, the Board held in favor of the 
Company on the main issue, the discharge of 12 enamelers 
but found certain miscellaneous violations of 8(a)(1) and 


(3). 
The Board in the instant ease finds— 


“‘These violations were remedied in accordance with 
the Board’s order.’? (J.A. 13, n. 7) 


Obviously, violations which were remedied constitute no 
basis for an attainder such as the Union advocates. 


5 Wisconsin Statutes 1945, Chap. 111.06(b). 


e. Summary of History Prior to 
Certification of the Union in 1952 


Prior to the instant case there has never been a finding, 
or a complaint, of refusal to bargain by the Company. 


No finding can be made that the Company engaged in a 
refusal to bargain during the pre-strike negotiations be- 
cause prior thereto it had complied with the directives of 
the NLRB (both as it existed under Section 7(a) of the 
National Industrial Recovery Act and under the present 
Act) and the WERB to bargain with an independent union 
recognized by all these administrative tribunals as not 
Company dominated. 


2. The Period After Certification of the UAW 


The Union was chosen as bargaining representative in 
a consent election held June 11, and 12, 1952 (Co. Ex. 32, 
J.A. 2181-2182; J.A. 129) and was certified as bargaining 
representative in June 1952. 


The Board found that after the certification of the UAW 
the Company fully performed its obligations under the 
Act and it weighed the pre-strike 1954 negotiations against 
that background. Referring to the negotiations of the 1953 
contract with the Union, and subsequent negotiations when 
the Union reopened that contract, the Board stated, ‘‘It is 
against this background of two successful series of negotia- 
tions that the Board must view the 1954 negotiations’’ 
(J.A. 15). 


a. The Bargaining Resulting in 

the February 23, 1953 Contract 

Inter alia, the Board found that on February 23, 1953, 
the Union and the Company entered into a contract which 
the Union hailed as a ‘‘good’’ one, and one ‘‘we accept 
with pride’? (J.A. 14; 137). It estimated its wage gains, 
including fringe benefits, at 18¢ per hour (J.A. 14; 138) 
and referred to ‘‘key concessions’”’ (J.A. 14; 137) and ‘‘im- 
portant gains’’ (J.A. 137). 
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The Union now seeks to negate the effect of this sub- 
stantial evidence that the Company bargained in good faith 
by a truly phenomenal argument. 


It now tells this Court that its own statements are 
‘¢wholly without evidentiary value’’ and were made merely 
for the purpose of bolstering its members’ ‘‘morale’’ 
(Union Brief, pp. 20-21), although the record shows con- 
clusively that the Union did make substantial gains in 
wages, fringe benefits, arbitration,® hiring rates, wage 
progression, joint time study and grievance procedure (Co. 
Exs. 82-A-1l-a, b, c, g & h, J.A. 2208-2211). 


b. The Contract Reopening of 1953 


The Union deliberately ignores the negotiations on re- 
opening of the contract. 


The contract of February 23, 1953 contained a provision 
for a reopening on wages every three months (G.C. Ex. 
2, Art. XVIII, Sec. 2, p. 44°). 


The Union reopened at the first opportunity, on May 23, 
1953, and negotiations on the Union’s wage demands were 
entered into. The negotiations also included the matters 
of the enamel shop and inequities, which the contract of 
February 23, 1953 had expressly reserved for future bar- 
gaining (G.C. Ex. 2, Art. XVIII, Sec. 6, p. 46*). 


Agreement was reached on a wage increase of 3¢ per 
hour retroactive to May 23, 1953 (J.A. 138), making a 
total increase of 15¢ per hour in wages and 6¢ per hour in 
fringes within a year. 


6 While the Union now complains that it did not receive its full demand for 
unlimited arbitration it made substantial gains in this area over the former 
contract. 

Compare Union Exhibit 9* (former KWA contract) which contained no 
arbitration provision with G.C. Ex. 2° (February 1953 contract) which pro- 
vided for the arbitration of grievances (Art. IV, Sec. 2, Step 5, p. 10). 
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Agreement was also reached on the enamel shop (J.A. 
138) and for further study of the inequities problem by a 
joint committee (J.A. 138). 


The evidence amply shows that the Company met its obli- 
gation to bargain. It would have been improper for the 
Board to have ignored this immediately prior history and 
to have based its findings on remote history. The Board 
properly considered this background of ‘‘two successful 
negotiations.”’ 


B. The 1954 Pre-Strike Bargaining 
1. The Facts 


The record, including the Union’s own summary of nego- 
tiations, supports the Board’s findings that during the pre- 
strike bargaining, the Company made concessions, that 
agreement was reached on several points, and the number 
of issues were substantially reduced and the area of dis- 
agreement narrowed on some of the major issues (J.A. 15- 
16; 141-142). 


The Union’s claim that the lessening of the area of dis- 
agreement and number of issues was ‘‘almost without ex- 
ception the consequence of union modification or withdrawal 
of prior proposals’? (Union Brief, p. 42) is, as the Exam- 
iner observed (J.A. 141-142), flatly contradicted by the 
Union’s own summary of negotiations (G.C. Ex. 19, J.A. 
2041-2063).? 


Teg., Note agreement reached in numerous instances where the Company 
proposed no change but agreed to a change after the Union had proposed one 
(Art. I, Sec. 4, J.A. 2042; Art. III, Sec. 2, J-A. 2043; Art. IV, Sec. 2, J.A. 
2044; Art. V, Sec. 10, J.A. 2050; Art. V, Sec. 2, J.A. 2051; Art. X, Sec. 1, 
J.A. 2058); agreement reached by both parties receding from their original 
position (Art. I, Sec. 3(b), J.-A. 2041; Art. IV, Sec. 4, J.A. 2046; Art. V, 
Sec. 7, J.A. 2049); and instances where the Company proposed no change but 
agreed to a change where the Union had proposed one but agreement was not 
reached due to the Union’s insistence on still further changes (Art. V, Sec. 3, 
J.A. 2047; Art. X, Sec. 1, J.A. 2058; Art, XIV, Sec. 1, J.A. 2060). 
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2. The Union’s Argument 


The Union seeks to evade this record of obvious bargain- 
ing in good faith by arguing that the concessions the Com- 
pany made were of minor and secondary importance 
(Union Brief, p. 42). 


This ignores the fact that the Union insisted on pro- 
tracted discussion of the minor matters first lest they be 
‘lost in the shuffle’? while the Company urged getting to 
the ‘‘meat’’ of the contract (J.A. 18, 142). 


The Union is obviously in no posture to claim Company 
bad faith because many of the agreements reached were on 
subjects which it insisted on negotiating first. 


The record also shows that the Union combined its in- 
sistence on protracted discussion of the minor issues with 
adamant insistence upon its ‘‘threshold position’? on 
‘major’? demands, which was not reduced until August 
10, 1954 (J.A. 371). 


3. The Claim That the Company Was Seeking to Emasculate 
the Arbitration Provisions of the Contract 


The Union bases much of its argument on the manifestly 
false premise that the Company was trying to force the 
Union to relinquish ‘‘existing arbitration rights’? and to 
increase the ‘‘vulnerability of arbitral awards to judicial 
attack’’ (Union Brief, p. 42). 


During the 1953 contract year differences of opinion had 
arisen as to the interpretation of some of the arbitration 
provisions of the contract (J.A. 162). 


The Company had brought a judicial action challenging 
the arbitrability of a grievance (J.A. 161). 


The contract contained this provision— 


“In the event a dispute shall occur between the Com- 
pany and the Union concerning the jurisdiction of an 
arbitrator, or concerning the question whether a griev- 
ance is arbitrable under this agreement, the party 
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challenging the jurisdiction of the arbitrator, or claim- 
ing that the grievance is not arbitrable, promptly shall 
initiate appropriate judicial proceedings to secure a 
determination of the question.”? (G.C. Ex. 2, Art. IV, 
Sec. 2, Step 5, pp. 10-11*) 


Member Jenkins’ finding (quoted at 33 of the Union’s 
Brief) that the Company’s contract proposal ‘‘deleted the 
Company’s prior commitment to consider the determina- 
tions of the arbitrator either as to his jurisdiction or as to 
arbitrability of a dispute as binding upon it’? (J.A. 105) 
ignores the plain language of the 1953 contract. 


The clear language of the contract shows that the Com- 
pany made no ‘“‘commitment’’ to consider the determina- 
tions of the arbitrator as to his jurisdiction or arbitrability 
of a dispute as binding but on the contrary such a “‘commit- 
ment’? was expressly negated by the contract. Having 
made no such commitment the Company could not delete it. 


In view of the disagreements which had arisen during the 
year over the interpretation of the substantive scope of 
the 1953 contract arbitration provisions, the Company pro- 
posed in 1954 to clarify these provisions and to make ex- 
plicit the interpretation to which it had adhered throughout 
the year (J.A. 162). 


The Union understood that these proposals merely clari- 
fied the interpretation that the Company had consistently 
maintained (Tr. 575, J.A. 476). 


The Company made it clear to the Union that if its alter- 
native February 1954 proposal to renew the 1953 contract 
without change was accepted, the Company would continue 
to adhere to its interpretation (Tr. 3585, J.A. 1123). 


As Burkart® testified— 


‘“‘Mr. Conger explained that the three cent offer was 
tied to his version of the contract, which was merely a 
clarification of the old contract. 


8 Union International Representative and at most times its chief bargaining 
spokesman, 
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‘<So Kitzman® pointed out to him then that in essence 
the two proposals were exactly the same, one being 
a clarification of the other, excepting for the clarifica- 
tion that we get a three cent wage increase...’’ (Tr. 
575, J.A. 476) 


The record conclusively rebuts any claim that the Com- 
pany was seeking to emasculate the arbitration provisions 
or withdraw any prior commitment it had made, or doing 
anything more than adhering to the interpretation of the 
contract which it had insisted upon throughout the pre- 
ceding year.’° 


C. The Company Cooperated With Mediators 


The Union’s Brief (pp. 6, 27), refers to ‘‘Kohler’s un- 
blemished record of noncooperation with any public 
officials who called on Kohler to try to reach an agree- 
ment.”’ 


This is a blatant misrepresentation of the facts. The 


record shows— 


(1) The Federal Mediation and Conciliation Service was 
called in on March 3, 1954 (J.A. 143) and participated in 
all negotiating meetings with the Union thereafter. 


In July 1955, when the Director of the Federal Mediation 
and Conciliation Service requested that negotiations be 
resumed, the Company agreed; participated in negotia- 


—_—— 


9 Union Regional Director. 


10 We do not, of course, concede that had the Company sought to change 
the provisions of the contract it would have been guilty of an unfair labor 
practice. A company has as much right in this respect as a union. Universal 
Producing Co., 123 N.L.R.B. 548, 550; Schick, Incorporated, 118 N.L.B.B. 
1160, 1162-3; LaPointe Machine Tool Co., 113 N.L.R.B. 171, 173; Inter- 
mountain Equipment Co. v. NLRB, 239 F. 2d 480, 483 (9th Cir. 1956); NLRB 
v. Nash-Finch Co., 211 F. 2d 622, 627 (8th Cir. 1954). 

Nor does an employer, as Member Jenkins suggests (J.A. 105, quoted at 33, 
Union’s Brief), violate the law by bargaining for a ‘‘management functions’’ 
clause. NLEB v. American Nat’l Ins. Co., 343 U. S. 395, 409. 
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tions; and made two new strike settlement proposals 
(J. A. 208). 


(2) Mr. Lawrence Gooding, Chairman of the Wisconsin 
Employment Relations Board, also participated in some 
of the negotiating sessions (Tr. 2837, J.A. 978-979) .™ 


(3) The Company also accepted the services of Judge 
Murphy as a mediator; in his own words, a ‘‘volunteer’’ 
who “‘invited himself’’ into the negotiations (J.A. 192). 


The record shows that the Company availed itself of 
the services of mediators who might reasonably be 
regarded as having experience and competence in the field 
of mediation. The Company was cooperating with the 
mediation services established by law and was not required 
contemporaneously to accept the services of every one who 
proffered himself as a mediator. 


The testimony of Raskin, Union attorney, refutes the 
Union’s present claim (Union Brief, p. 27) that ‘‘Before 
June 1, 1954, Kohler brushed off the conciliation efforts of 

. astate judge, Judge Schlichting.’’ He testified— 


“<Judge Schlichting suggested as to whether or not in 
view of that statement [that the union would comply 
with the WERB order]—as to whether or not the 
parties could sit down and negotiate and start all over, 
and at that time Mr. Conger said, ‘Yes, he would’ and 
I said ‘When?’ And I walked over to the calendar, 


11 The Union’s claim that the Company ‘‘rejected the Wisconsin Employ- 
ment Relations Board’s major effort in early May 1954, to get the partics back 
to the bargaining table’’ (Union Brief, p. 8) misrepresents the facts. It was 
the Union that broke off negotiations on this occasion by resuming its illegal 
mass picketing. 

This occurrence is described by the Examiner (J.A. 183-185) who finds— 
‘¢These facts will not support a finding that Respondent failed to bargain 
at the May 7 meeting.’’ 

and 
‘<Indeed, what is mystifying about this part of the case is why under all 
the circumstances the Union chose to end the WERB truce by resuming 
mass picketing.’’ 
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and I said, ‘When, tomorrow or the next day?’—We 
had a holiday in between there, and we agreed that it 
be June first .. .”? (Tr. 1477, J.A. 751) 


Judge Schlichting never proposed to act as conciliator 
or mediator but only that the negotiations (which had been 
suspended because of the Union’s illegal mass picketing 
be resumed upon the Union’s agreement to obey the 
WEBB order. 


The Company immediately agreed and acted in accord- 
ance with that agreement. 


To characterize this as ‘“‘brushing off’’ conciliation 
efforts is a patent misrepresentation. 


D. Member Jenkins’ Dissent 


The Union relies upon the dissent of Board Member 
Jenkins in an attempt to show, contrary to the Board’s 
conclusion, that in the making and administration of the 
1953 contract with the Union the Company did not meet 
the obligations of the Act (Union Brief, pp. 24, 25, 41, 44). 


Member Jenkins’ findings are not supported by the 
record and in most instances he draws inferences contrary 
to the record. 


For example: 
(1) Member Jenkins finds— 


‘‘The expiring contract contained language concerning 
the mechanics of the grievance machinery which 
subjected the right of Union stewards called upon by 
employees in other divisions to process a grievance, 
to leave the department for that reason to the fore- 
man’s grant of permission with only the following 
conditional language: ‘but such permission will not 
be unreasonably withheld.’ The Company’s January 
25 proposal as phrased initially, modified this specific 
provision of the 1953 contract by the elimination of 
the quoted language. The Union’s initial proposal 
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for modification of that same provision removed the 
right of the foreman to withhold permission. 


“After many hours of discussion were consumed on 
this matter and after extensive effort by the Union, 
the Company agreed to reinstate the quoted language 
as part of its proposal.’”’? (J.A. 107, n. 26, quoted at 
41 Union Brief) 


The foregoing, which he calls ‘‘illustrative,’’ illustrates 
his complete disregard of the record and well-established 
law. 


The portion of the ‘‘expiring”’ contract referred to is 
Art. IV, See. 4 (G.C. Ex. 2, p. 11°). 


The Company’s initial proposal did not eliminate the 
language ‘‘such permission shall not be unreasonably 
withheld’? but specifically included it (G.C. Ex. 9, p. 10°) 
—as did all subsequent Company proposals (G.C. Ex. 15, 
p. 9%; G.C. Ex. 20, p. 10°; G.C. Ex. 28, p. 10°). 


The record shows undeniably that the Company never, 
at any time, proposed elimination of the language ‘‘such 
permission shall not be unreasonably withheld.’ 


There is no evidence in the record to show that ‘‘hours 
of discussion’? were consumed on this contract provision. 


The conclusion reached by Member Jenkins is not only 
contrary to the record, but carries over into an area out- 
side the authority vested in the Board. 


A company cannot be held guilty of a refusal to bargain 
merely because a member of the Board disagrees with a 
company’s position on bargaining issues. The Board has 
no power under the Act to inject itself into the field of 


12 Art, I, Sec. 4, of the contract, dealing with another phase of this subject 
had never contained the provision that ‘‘such permission shall not be unreason- 
ably withheld’? (G.C. Ex. 2, p. 4"). The Company readily agreed to the 
Union’s proposal to add this language to this other provision of the contract 
(G.C. Ex. 19, J.A. 2042). 
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contract negotiations and to write the substantive terms 
of a collective bargaining agreement. NLRB v. American 
Nat’l Ins. Co., 343 U.S. 395.% 


(2) Similarly, Member Jenkins’ statement that— 


“‘It [the Company] withdrew the right of the Union 
to negotiate on alleged inequitable pay standards.”’ 
(J.A. 105, quoted at 33, Union Brief) 


is flatly contradicted by the record. In Kohler’s letter of 
August 13, 1954, he stated— 


‘¢Rarly in the negotiations, prior to the strike, the com- 
pany expressed its willingness to establish procedures 
for bargaining to reduce the number of wage classifica- 
tions and eliminate any intra-plant inequities that 
may exist. Company representatives have advised 
you that this is still the company’s position.’ 
(J.A. 374) 


(3) Member Jenkins also finds— 


‘‘Further, this contract [the 1953 contract] was so 
phrased that its effective administration was depend- 
ent on information only Respondent could supply. 


‘After entering into this contract the Respondent 
sought to undermine the status and influence of the 
Union as collective bargaining representative by (a) 
failing to supply information necessary to the effec- 
tive administration of the contract....’’ (J.A. 84-85) 


The complaint charges only two failures to comply with 
requests for information, those of January 20, 1954 and 
February 6, 1954 (J.A. 147). 


The January 20, 1954 request related not to ‘‘adminis- 
tration’’ of the contract but to bargaining on inequities,— 


13 Even were the facts as Member Jenkins erroneously assumes, they would 
add up to the conclusion that both parties proposed changes and both parties 
compromised on the original language. 

To find one party guilty of refusal to bargain on such a basis is incom- 
patible with any proper concept of collective bargaining. 
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a matter that was expressly left open for further bargain- 
ing by the February 23, 1953 contract (J.A. 148; G.C. Ex. 
2°; Art. XVIII, Sec. 6, p. 46*). 


Obviously, the alleged failure to furnish information on 
a matter which had not been agreed upon but reserved for 
future bargaining could not affect the ‘‘administration”’ 
of contract provisions. 


With respect to the request of February 6, 1954 it is ob- 
vious that this information did not have the crucial im- 
portance to the ‘‘administration’’ of the contract Member 
Jenkins ascribes to it. The Union asked for it less than 
a month before the contract expired (March 1, 1954) and 
more than eleven months after the contract was signed. 


The record shows o refusal by the Company to furnish 
this information. 


What the record discloses is that action on a routine 


grievance was overlooked by both parties because of their 
preoccupation with the contemporaneous bargaining for a 
new contract—as shown by the fact that the Union request 
of February 6, 1954 was the only request for the infor- 
mation. 


No inference of deliberate purpose to sabotage the ad- 
ministration of the contract can be drawn from this single 
oversight which occurred when both parties were busy with 
the negotiations for a new contract. 


(4) Member Jenkins also finds that the Company was 
trying to undermine the Union and the administration of 
the contract by— 


“‘[T]aking coercive action toward union stewards 
.”? (J.A. 85) 


This conclusion is based on the ambiguous remarks of 
two foremen to one Union steward; only one of which oc- 
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curred during the term of the contract and that, one or 
two weeks before the expiration date of the contract." 


No superstructure that the Company was interfering 
with the ‘‘administration”’ of the contract can be erected, 
by speculation, on such a flimsy foundation. 


I 


THE BOARD PROPERLY FOUND THAT THE DISCHARGE OF 
77 STRIKERS BECAUSE OF THEIR UNLAWFUL MISCON- 
DUCT DID NOT VIOLATE THE ACT. THE UNION ARGU- 
MENT MISCONCEIVES THE ACT. 

The complaint alleged that the Company discriminatorily 
discharged 78 strikers for the reason that they had engaged 
in union activities (G.C. Ex. 1-FFF; J.A. 1967, 1968). The 
Company denied this (G.C. Ex. 1-LLL; J.A. 1971) and 
affirmatively defended on the ground that they were dis- 
charged because of unlawful misconduct. 


The Board found that 13 members of the Union strike 
committee lawfully were discharged because they directed 
and controlled unlawful mass picketing and an unlawful 
pass system at the Kohler plant during April and May 
1954 which was designed to, and did, coercively prevent 
nonstrikers from entering the plant (J.A. 69). The Board 
found that the other 65 unlawfully coerced and intimidated 
nonstrikers, who were exercising their Section 7 rights, 
by participating in the mass picketing of April and May 
1954 (J.A. 65-69; 73), and/or by engaging in home demon- 
strations (J.A. 69-71; 73), and/or by participating in mass 
picketing at the entrance to the Kohler employment office 
(J.A. 71-73). 


14 The alleged remark of ‘‘Red’’ Smith was ‘‘3 or 4 weeks before the 
strike.’’ (Tr. 1937, J.A. 835) The strike began April 5, 1954, while the con- 
tract expired March 1, 1954. Thus ‘‘3 or 4 weeks’’ before the strike was 
after the contract had expired. 


The alleged remark of Kohlhagen ‘‘6 weeks or s0 before the strike’? (Tr. 
1934, J.A. 833) would have been less than 2 weeks before the expiration of 
the 1953 contract. 
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Accordingly, the Board dismissed the complaint insofar 
as it alleged that 77 discharges violated the Act (J.A. 83). 


The question before the Court, by stipulation of the par- 
ties, is this: 

“62. Whether the Board properly concluded that 
Kohler’s March 1, 1955, discharge of each of 77 strik- 
ers because of his conduct during the strike was not 
unlawful.”’ (J.A. 3) 


The Board findings show that the strikers were dis- 
charged because they participated in, and actively sup- 
ported, unlawful group activities which were designed to, 
and did, intimidate nonstrikers in the exercise of their 
rights under Section 7 of the Act. They were discharged 
for engaging in misconduct substantively interdicted by 
Section 8(b)(1)(A). 


The Union does not directly challenge the Board’s con- 
clusion that the discharges did not violate the Act, but con- 


tends that the matter should be remanded to the Board for 
it to determine whether reinstatement of the dischargees 
would effectuate the policies of the Act. It argues that 
the Board’s power to reinstate them is unqualified, and 
that the Board was obliged by Section 10(c)** to weigh 
their misconduct against the Company’s alleged unfair 
labor practices (Brief, pp. 70, 71). It should be noted that 
by its terms Section 10(c) prohibits the Board from rein- 
stating where discharge is for “‘cause”’. The Union argu- 
ment suggests that this express prohibition should be con- 


15In pertinent part Section 10(c¢) provides— 

“<T¢ upon the preponderance of the testimony taken the Board shail not 
be of the opinion that the person named in the complaint has engaged in 
or is engaging in any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue an order dismissing the said complaint. 
No order of the Board shall require the reinstatement of any individual 
as an employee who has been suspended or discharged, or the payment to 
him of any back pay, if such individual was suspended or discharged for 
cause... .’” 
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strued as a legislative grant of unlimited power to rein- 
state whenever the Board views reinstatement as desir- 
able to effectuate the policies of the Act.7® 


In NLBB v. Fansteel Metallurgical Corporation, 306 US. 
240, the Court considered and rejected the contention here 
made by the Union, viz, that the Board has unqualified 
power to reinstate unfair labor practice strikers who en- 
gage in unlawful misconduct. There, in a case antedating 
the 1947 amendments to the Act, the Court held that the 
Board did not have the power to reinstate unfair labor 
practice strikers who tortiously participated in a sitdown 
strike, stating— 

‘“‘The authority to require affirmative action to ‘ef- 
fectuate the policies’ of the Act is broad but it is not 
unlimited. It has the essential limitations which in- 


here in the very policies of the Act which the Board 
invokes. ...”’ (306 U.S. at 257) 


In the instant case the strike, like the Fansteel strike, 
was unlawful in its inception. From the first hour of the 
strike, when the Kohler plant was ‘‘shut down like a drum’’ 
by mass picketing (J.A. 65-66), a continuous course of 
unlawful activities, including the home demonstrations 
(described at J.A. 69-70) and the employment office picket- 
ing (described at J.A. 71-72), designed to intimidate and 
coerce nonstrikers who were exercising their Section 7 
rights, characterized the strike. 

Section 8(b)(1)(A),?7 added by the 1947 amendments to 


16In answering the Union’s argument the Company does not concede that 
the strike was caused or prolonged by any Company unfair labor practice. 
17 Section 8(b)(1)(A) provides that— 
*¢(b) It shall be an unfair labor practice for a labor organization or its 
agents— 


(1) to restrain or coerce (A) employees in the exercise of the rights 
guaranteed in section 7: ...’” 


In his article ‘‘The Right To Engage In Concerted Activities,’? 26 Ind. L.J. 
319, at page 325, discussing the criteria applicable to distinguish between 
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the Act, expressly incorporates as a statutory pclicy the 
rule declared in the Fansteel case by substantively pro- 
scribing misconduct which coerces and intimidates non- 
strikers in the exercise of their Section 7 rights. It estab- 
lishes a definitive standard which excludes the dischargees 
from the protection of Section 7 and Section 8(a)(3) and 
(1), makes their unlawful misconduct ‘‘cause’’ for dis- 
charge within the meaning of Section 10(c), and precludes 
reinstatement. 


The legislative history makes this intent unmistakable. 
Discussing Sections 8(b)(1)(A) and 10(c), the House Con- 
ference Report states— 


“‘Under existing principles of law developed by the 
courts and recently applied by the Board, employees 
who engage in violence, mass picketing, unfair labor 
practices, contract violations, or other improper con- 
duct, or who force the employer to violate the law, 
do not have any immunity under the act and are sub- 
ject to discharge without right of reinstatement. The 


right of the employer to discharge an employee for 
any such reason is protected in specific terms in 
section 10(c). ...’? (H. Rept. No. 510, 80th Cong., 
1st Sess., p. 59; see also pp. 38-40) 


The Union relies on the statement in NLZRB v. Thayer 
Co., 213 F. 2d 748 (1st Cir. 1954), that conduct not pro- 
tected by Section 7 does not ipso facto justify discharge. 
Assuming arguendo that the fact that particular conduct 
may not warrant discharge where it occurs during a 


protected and unprotected action, under the heading ‘‘Standards furnished 
by NLRA,’’ Archibald Cox states— 


‘¢ Although section 8(b) regulates only the conduct of labor organizations 
and section 7 deals with the rights of employees, it seems plain that the 
group activities which section 8(b) forbids a labor organization to lead 
must fall outside the protection of section 7 when employees engage in 
them either with or without the direction of a union. To hold otherwise 
would disregard legislative history and create an unwarranted anomaly. 
In the absence of union sponsorship there may be no need for government 
intervention to curtail undesirable employee activities, but surely the 
activitics themselves have no greater claim to affirmative protection.’’ 
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protected unfair labor practice strike merely because it 
would not be protected by Section 7, in the case of an 
economic strike, this is not such a case. 


In this case the strikers were discharged because they 
personally and unlawfully coerced and intimidated non- 
strikers. Their misconduct was not merely unprotected 
by Section 7. It was unlawful, coercive misconduct sub- 
stantively interdicted by the Act.’ 


The Thayer case did not hold that unlawful, coercive 
misconduct, such as that in the instant case, does not 
justify discharge and bar reinstatement.” 


The Union argues that as to twelve strikers the Board 
has adopted a doctrine of vicarious liability in conflict 
with this Court’s decision in the B.V.D. case. International 
Ladies Garment Workers’ Union v. NLRB, 99 App. D.C. 
64, 237 F. 2d 545, (D. C. Cir. 1956). 


The Union contends that they were merely innocent by- 
standers. The fact is, however, that unlike the facts in the 


B.V.D. ease the twelve individuals were actually partici- 
pants in the unlawful group misconduct not on one, but 
on repeated occasions.” The Board properly concluded 
that such activity on the part of these individuals unlaw- 


18 There is a clear distinction between cocreive misconduct proscribed by 
Section 8(b)(1)(A) and conduct which, although not ordinarily protected by 
Scetion 7, is not substantively interdicted by Section 8(b) (1) (A). 


19 Insofar as the Thayer case suggests that unlawful, coercive misconduct, 
such as that in the instant case, docs not justify discharge and bar reinstate- 
ment, the suggestion is in direct conflict with the Fanstecl casc, supra, and 
neglects the significance of Section 8(b)(1)(A). And it should be noted 
that the Board has not accepted the suggestion that it may reinstate unfair 
labor practice strikers discharged because of unlawful, coercive misconduct 
manifestly designed to defeat the express policy of the Act (J.A. 245). 


20 Byrum (J.A. 291); Champeau (J.A. 275; G.C. Ex. 1-BBBB, J.A. 1976- 
1978) ; Eckhardt (J.A. 285); Felde (J.A. 304; G.C. Ex. 1-BBBB, J.A. 1976- 
1978); Hildebrand (J.A. 295); Lorrier (J.A. 277; G.C. Ex. 1-BBBB, J.A. 
1976-1978; Tr. 2020*); Treyer (J.A. 297); Renzelman (J.A, 284); Rothe 
(J.A, 273; G.C. Ex. 1-BBBB, J.A. 1976-1978; Tr. 2023°); Westphal (J.A. 
£89); Verle (J.A. 278; G.C, Ex. 1-BBBB, J.A. 1976-1978); Riehl (J.A. 299). 
See also Co. Ex, 108°. 
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fully coerced and intimidated the non-strikers. Victor 
Products Corp. v. NLRB, 93 App. D.C. 56, 208 F. 2d 834 
(D.C. Cir. 1953). 


There is no question of vicarious liability where, as 
here, individuals were repeatedly participating in unlawful 
group misconduct designed to coerce employees in the 
exercise of their rights guaranteed under Section 7 of the 
Act. 


The Board properly found that the 77 discharges did 
not violate the Act as alleged in the complaint and properly 
dismissed that portion of the complaint pursuant to Sec- 
tion 10(¢) of the Act. 


CONCLUSION 


The Board findings that the Company did not violate 
Section 8(a)(5) during the 1954 pre-strike negotiations 
and that the Company did not unlawfully discharge the 77 
strikers should be affirmed. 


Respectfully submitted, 


Lyman C. Concer 


Epwarp J. HamMMER 
Kohler, Wisconsin 


Extison D. Smrra, Jr. 
Columbia, S. C. 


Wuium F. Hows 
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The brief for the Kohler Company illustrates far better 
than anything the Union can say that the Company has 
learned nothing and forgotten nothing through the long 


(1) 
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years since it built a company-dominated union in 1933 
and broke a strike of its employees with bloody ferocity 
in 1934. Kohler’s brief is a precise mirror of its total 
lack of concern for the collective bargaining obligations 
which federal law imposes upon it. For the Court will 
sean the Kohler brief in vain for any slightest recognition 
of its quarter century of anti-unionism or for any under- 
standing, even today, of its legal obligation to bargain with 
the Union. 

The Company’s brief can only be adequately described 
as one of ‘‘massive resistance’’ to collective bargaining. 
It seeks to transform its pattern of conduct into a series 
of unrelated and technical questions with portions of the 
record cited out of context, with critical findings dis- 
regarded in favor of insignificant findings, with tangential 
and remote precedents from other areas substituted in 
place of a reasoned answer to the Board and the Union. 
What the Company’s presentation not merely neglects but 
fervently seeks to obscure is the totality of its unlawful 
conduct. For the Company scrupulously avoids explaining 
or even mentioning the long record of anti-unionism in 
the twenty years before the strike and seeks to break down 
the steady pattern of adjudicated unlawful conduct since 
the strike into a long series of wholly unconnected and 
unrelated incidents. But this Court can no more review 
the Company’s adjudicated misconduct in the post-strike 
period as though it were a string of diverse technical 
deficiencies than it can fail to take note of the twenty-five 
years of adjudicated labor law violations set forth in the 
chart on page 30 of the Union’s initial brief. 

It is not the Union’s intention to follow Kohler into 
its limitless quagmire of spongy irrelevance. Actually, 
we doubt that Kohler seriously believes that its divide- 
and-hide technique will impel this Court to reverse the 
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Board’s unanimous findings of Kohler’s illegal conduct 
since June 1, 1954. Rather, we believe that Kohler is 
placing its hopes upon one more technicality—the fact that 
the UAW trustees, with Board consent and approval, re- 
frained from filing the non-Communist affidavits required 
of union ‘‘officers’? under Section 9(h) — as its means 
of avoiding the consequences of a quarter century of labor 
miseonduct and escaping once again the enforcement of 
its legal obligation to bargain with the Union. 

Indeed, Kohler has consistently placed its principal re- 
liance throughout this entire litigation on the 9(h) point. 
Although the Union filed its petition for review in this Court 
prior to the Company filing its petition in the Seventh Cir- 
cuit, the Company made frenetic and desperate efforts to 
have the case reviewed by the Seventh Circuit to gain the 
benefit of that Court’s ruling that trustees were officers 
in similar (though distinguishable) circumstances in Good- 
man Mfg. Co. v. N.L.R.B., 234 F. 2d 775 (CA 7, 1956). 
First the Company petitioned the Labor Board not to file 
the record in this Court despite the Board’s clear obliga- 
tion to file in the court where the appeal was “‘first insti- 
tuted.”” 28 U.S.C. 2112(a). When the Board appropri- 
ately complied with its statutory obligation, the Company 
moved this Court for a transfer to the Seventh Circuit 
on alleged forum non conveniens grounds. When this 
Court unanimously denied the Company’s motion (order 
of November 23, 1960, per Judges Prettyman, Fahy and 
Burger), the Company promptly sought a rehearing 
en bane. When this effort at transfer was likewise unani- 
mously rejected by order of the full Court on January 9, 
1961, Kohler’s final desperate attempt to scramble under 
the Goodman umbrella was a petition for certiorari to the 


1 The Goodman case is discussed at p. 9, n. 8, infra. 
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Supreme Court of the United States and this effort, too, 
was promptly denied. 365 U.S. 869. 

In view of Kohler’s failure to make any adequate ex- 
planation of its long record of adjudicated labor law viola- 
tions or of the Board’s finding of a pattern of illegal con- 
duet beginning almost immediately after the strike com- 
menced, and in view further of Kohler’s major reliance 
upon its Section 9(h) point, the Union’s rebuttal will be 
limited to this latter issue. 


(1) The Kohler brief urges upon this Court the very 
functional test as to who is an ‘‘officer’’ which was rejected 
by the Supreme Court in N.Z.R.B. v. Coca-Cola Bottling 
Works, 350 U.S. 264. Thus, at page 113 of its brief, Kohler 
describes its position in these words: ‘‘the term ‘officer’ in- 
cludes those occupying positions constitutionally vested 
with the attributes and incidents of office .. .’’ (emphasis 
supplied).? It was exactly this functional test—attributes 


and incidents of office—that the Supreme Court rejected 
in Coca-Cola. 


The history of the Board’s treatment of 9(h) affidavits 
and the Supreme Court’s authoritative decision in Coca- 
Cola leave no room for Kohler’s proposed functional test. 
The Board’s original pronouncement in August 1947, con- 
temporaneous with the coming into effect of Section 9(h), 
stated that the term ‘‘officers’’ was intended to cover ‘‘all 


2 Kohler’s attempt to hide the fact that it is urging a functional test upon 
this Court through its use of the words “constitutionally vested” should de- 
ceive no one. What Kohler is proposing is a functional test based on the 
attributes and incidents of office, whether one looks to the constitution for 
those attributes and incidents or whether one looks for them elsewhere. 
Actually, Kohler goes beyond the constitution to find those attributes and in- 
cidents for it quotes President Reuther at length on the functions of trustees 
(Brief, p. 108-109). But whether one looks at the constitution, or looks out- 
side as Kohler did, the thing that is crystal clear is that the Company is 
urging a functional test upon this Court which, as we shall show in the text, 
was rejected by the Supreme Court in Coca-Cola, 
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persons described as ‘officers’ by the international, national 
and/or local constitutions . . .’?? In November 1949, the 
Board followed up with a regulation construing the word 
“‘officer’’ in Section 9(h) as “any person occupying a posi- 
tion identified as an office in the constitution of the labor 
organization.’’* From then on, the Board consistently 
maintained the position that only those who were ‘‘identi- 
fied”? or ‘‘listed’’ as officers in the union constitution were 
required to file affidavits as ‘“‘officers’’ under Section 9(h).5 

The Board’s definition of ‘‘officer’? under Section 9(h) 
came before the Supreme Court in 1956 in the Coca-Cola 
case. As Mr. Justice Frankfurter noted in his decision, 
the Court of Appeals there had rejected ‘‘the Board’s ‘con- 
stitutional’ rule for determining who is a union ‘officer’ 
in favor of a so-called ‘functional’ test?’ (at p. 268). Speak- 
ing for a unanimous court, Justice Frankfurter rejected 


3 See 162 BNA Daily Labor Report on Labor-Management Problems, p. 
A-1 (August 19, 1947). 
429 C.F.R., 1955 Supp. § 102.13(b) (3). The full definition follows: 


“(3) The term ‘officer’ as used in subparagraph (2) of this para- 
graph shall mean any person occupying a position identified as an office 
in the constitution of the labor organization; except, however, that 
where the Board has reasonable cause to believe that a labor organiza- 
tion has omitted from its constitution the designation of any position 
as an office for the purpose of evading or circumventing the filing re- 
quirements of section 9 (h) of the act, the Board may, upon appropriate 
notice, conduct an investigation to determine the facts in that regard, 
and where the facts appear to warrant such action the Board may re- 
quire affidavits from persons other than incumbents of positions identi- 
fied by the constitution as offices before the labor organization will be 
recognized as having complied with section 9 (h) of the act.” 

5 Thus, in the Fifteenth Annual Report of the National Labor Relations 
Board (1950), the Board states that it “continued to accept the list of 
officers set forth in the constitution of labor organizations as complete for 
the purposes of determining compliance unless it had cause[d] to suspect 
evasion” (p. 20). And in the Nineteenth Annual Report of the National 
Labor Relations Board (1954), the Board states that “in order to be in com- 
pliance with section 9 (h), the Board requires that there be on file a non- 
Communist affidavit of each ‘officer,’ i.e., ‘any person occupying a position 
identified as an office in the constitution of the labor organization’ ” (p. 13). 
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the functional test and reversed the Court of Appeals, 
holding that ‘‘the Board’s criterion for determining who 
are officers both accords with the lay definition of the word 
and is a reasonable, if indeed not a compelling, construc- 
tion of the statute’’ (p. 269). 

The Kohler Company seeks somehow to avoid the force 
of the Coca-Cola decision by calling the Board’s constitu- 
tional test an ‘‘appellation’’ test and then rejecting it in 
favor of its own functional test. But, whatever derogatory 
significance Kohler may attempt to imply by the words 
“appellation test’’, it is clear the Board’s constitutional 
test was expressly approved by the Supreme Court in 
Coca-Cola and, accordingly, an officer under Section 9(h) is 
one who occupies a position ‘‘identified’’ or ‘‘listed’’ as 
an office in the constitution of the union.® 


(2) Applying the Board’s regulation to the UAW con- 
stitution, there can be no question that the trustees are 


neither identified nor listed as officers in the UAW Con- 
stitution. Article 10 deals with Officers and Elections (J.A. 


6 The Board in its brief in the Supreme Court in the Coca Cola ease, uses 
the words “ddentified” and “listed” interchangeably. For example, at p. 7, 
the Board says “. . . the Board treats as an ‘officer’ a person occupying a 
position identified as an office in the union’s constitution.... Applying this 
test, the Board found that Taylor was not an ‘officer’, since it did not ap- 
pear... that Taylor was occupying a position listed as an office in the CIO 
constitution. ...” (Emphasis supplied). See also pp. 8 n. 2, 12, 15, 40, 41, 
61 of the Government’s brief in Coca-Cola for additional examples of the 
interchangeability of “identified” and “listed.” The Supreme Court clearly 
approved the Board’s view that an officer is one who occupies a position 
“identified” or “listed” as an officer in the constitution. Indeed, the Court 
referred to the Board’s regulation as a “practically automatic definition of 
who is or is not an officer” (ati p. 266 n.) and only the Board’s definition can 
result in a “practically automatic” determination of who is an officer. Fur- 
thermore, the Court stated in Coca Cola that the case did not involve “an 
inquiry into disputed facts” (at p. 268). The identification or listing test 
of the Board meets both the “practically automatic” and the “no-disputed- 
facts” approaches; the functional approach of Kohler meets neither. 
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2170). Section 1 thereof identifies and lists ‘‘the elective 
officers’’ as follows: 


‘‘Section 1. The elective officers of the International 
Union shall be one (1) International President, one 
(1) International Secretary-Treasurer, two (2) Inter- 
national Vice-Presidents, whose duties shall be to as- 
sist the International President, and such International 
Executive Board Members as the Convention may de- 
termine’’ (J.A. 2170). 


Thus, trustees are, by express constitutional terms, not 
elective officers. If the trustees held appointive posts, it 
might be ingeniously urged that trustees were a category 
of ‘‘officers’’ distinct from ‘‘the elective officers.’’ But 
since they hold elective posts, their exclusion from the 
phrase ‘‘the elective officers’’ is proof positive that they 
are not identified or listed as ‘‘officers’’ in the UAW con- 
stitution. This plain textual exclusion of trustees from 
the ranks of ‘‘officers’’ ends the process of applying the 
‘‘practically automatic definition of who is or is not an 
officer’’ to which the Supreme Court referred in the Coca- 
Cola case.” 


(3) Even applying, for sake of argument, the functional 
test rejected by the Supreme Court, the UAW trustees still 


7 There is additional language in the UAW constitution indicating that 
trustees are not identified or listed as officers therein. Thus, Section 4 of 
Article 10 prescribes the mode of electing “all elective officers and Trustee” 
(J.A. 2170). Article 8, Section 2, ordains that the ninth item of convention 
business shall be the “Nomination and Election of Officers and International 
Trustee.” (Resp. Co. Ex. 1) Article 50, Section 1, directs the trustees to 
report quarterly audits of the union’s books to the International Officers 
. . -” (J.A. 2177). Article 50, Section 5, provides that an incumbent 
trustee may not be simultaneously “employed by the International Union 
. . « in any other capacity whatsoever,” nor “become eligible as a candi- 
date for office” unless he has ceased being a trustee (J-A. 2179). 
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could not be deemed officers for they exercise only ministe- 
rial functions. A wide gulf separates the trustees’ routine 
auditing, clerical and custodial duties from the institutions 
and offices in the union exercising power and control over 
its affairs. The powers of government and administration 
of the International Union are plainly set forth in Article 
7 of the UAW Constitution (J.A. 2168-2169). Thence, it 
becomes apparent that the highest governing body is the 
International Convention, that between Conventions au- 
thority rests in the hands of an International Executive 
Board (which consists of the President, the Secretary- 
Treasurer, the Vice Presidents, and the Regional Direc- 
tors), and that between meetings of the Executive Board 
administrative authority is vested in the International 
President acting in consultation with the other Executive 
Officers. The trustees play no role whatever in this struc- 
ture of government. Subdividing these powers of admin- 
istration and control, it may be said that quasi-legislative 
powers are in the hands of the International Convention 
(Article 8, Resp. Co. Ex. 1), executive powers in the hands 
of the International Executive Board and of the National 
Officers and Regional Directors who make up that Board 
(Articles 12 and 13, J.A. 2172-2173), while quasi-judicial 
powers are in the hands of both Executive Board and Con- 
vention acting as tribunals for review of decisions made 
and penalties imposed (Articles 29, 30 and 48, Resp. Co. 
Ex. 1). The trustees are outside this general structure 
of authority and control and the only officers within that 
structure, namely, the members of the International Ex- 
excutive Board (i.e., President, Secretary-Treasurer, Vice 
Presidents and Regional Directors) are precisely those 
whose affidavits have been required by the Board and have 
consistently been submitted ever since the requirement for 
such filing went into effect. 
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Kohler seeks to magnify the role of the trustees by call- 
ing them “‘official watchdogs of the Union treasury”’ 
(Brief, p. 109). But so are night watchmen at the bank. 
What the trustees actually do is to designate a certified 
public accountant to make audits of the union books and 
then forward such audits to the officers, Board members 
and affiliated local unions (Article 50, Section 1, J.A. 2177, 
2178). Such a ministerial function can hardly be deemed 
analogous to the functions of the officers of the union. Also 
significant is the fact that if a trustee dies or resigns, his 
post is filled by lottery from among the names of the dele- 
gates attending the preceding Convention (Article 50, Sec- 
tion 4, J.A. 2178-2179). One cannot easily picture an offi- 
cer of a democratic union being selected by lottery; only 
@ ministerial functionary is ever so chosen. Then, too, the 
maximum salary that is payable to a trustee is about 25% 
of that paid to the lowest paid officer (Article 50, Section 


2, Article 11, Sections 1 and 6, Resp. Co. Ex. 1). Kohler 
can fare no better with its rejected functional test than it 
does under the constitutional test approved by the Supreme 
Court.® 


8 Kohler relies, of course, upon Goodman Mfg. Co. v. N.L.R.B., 234 F. 2d 
775 (CA7, 1956), both for its argument that the functional test still has 
validity after Coca-Cola and for its argument that trustees are functionally 
officers. While the Goodman case docs buttress the Company’s plea for the 
adoption of a functional test—significantly the Seventh Cireuit had decided 
the Goodman case before Coca-Cola (227 F. 2d 465) and resolutely stuck to 
its guns after Coca-Cola—Goodman does not support Kohler’s position that 
the UAW trustees are functionally officers. The UE trustees in the Good- 
man case play a far more influential role in that union than do the UAW 
trustees. For example, as the Court itself said in Goodman, “the ‘trustees’ 
act as administrators of the procedure for the recall of general officers of 
the International Union” (p. 778). Likewise, the trustees (together with 
the General Executive Board) “have all records of the convention in order 
that the business of the Union shall function in an orderly manner... ” 
(p. 778) Nor was there ever any suggestion before the Court in Goodman 
that the UE trustees were ready to file non-Communist affidavits and only 
withheld their filing, as here, because of Board action (see p. 11, infra). 
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(4) Even if Kohler had been able to make its 9(h) con- 
tention into a close question—which as we have seen it 
has not been able to do—every reason of policy would still 
call for a resolution of that question against the Company. 
For Kohler’s efforts at a windfall escape from the con- 
sequences of its unlawful actions by reliance upon Section 
9(h) would, if successful, frustrate the Congressional policy 
of protecting free collective bargaining and would not serve 
the Congressional policy against Communist trade union 
leadership. 


On the one hand, a finding that the trustees were officers 
would irrevocably block any and all relief against Kohler’s 
long continued unfair labor practices. This proceeding 
involves the collective bargaining rights and job status 
and indeed the hopes for future industrial peace of many 
hundreds of Kohler employees. It has cost the private 
litigants and the Government tens of thousands of dollars. 
It is nearing the stage where the collective bargaining 
policies of Congress can now be implemented and nothing 
Kohler has presented on 9(h) could conceivably warrant 
the frustration of those policies at this late date. 


On the other hand, acceptance of Kohler’s contention 
that the trustees are officers and the resultant dismissal 


Thus, Goodman is clearly distinguishable on its facts and there is no real 
conflict with the position of the Board and the Union on the 9(h) point 
in this Court. 

Kobler’s reliance upon N.L.R.B. v. Puerto Rico Food Prods. Corp., 
232 F. 2d 515 (CA 1, 1956) and Shoreline Enterprises of America, Inc. v. 
N.L.B.B., 262 F. 2d 933 (CA 5, 1959), is even more misplaced. Puerto 
Rico did not even involve the question who is an officer and in Shoreline the 
Court actually held that the noncomplying International Representative was 
not an officer of the union. Actually, the closest case to the one at bar is 
N.L.RB.B. v. Lannom Mfg. Co., 243 F. 2d 304 (CA 6, 1957), cert. den. 355 
U.S. 822, where, applying the constitutional test of Coca-Cola and rejecting 
the functional test, the Court held that certain persons were not officers 
because they were not identified and listed as officers in the union con- 
stitution. 
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of the six-year proceeding would not in any way implement 
the policy of Congress against Communist trade union 
leadership underlying Section 9(h). As the Board found 
in this very case, “‘there is no question of any intent to 
evade or circumvent Section 9(h)’’ (J.A. 1989; 117 NLRB 
321, 322). This conclusion was based upon the finding by 
the Board that 


“for approximately 10 years, ever since the passage 
of the Taft-Hartley Act, the Board has decided ad- 
ministratively that the UAW-AFL-CIO was in com- 
pliance with Section 9(h) without requiring the filing 
of non-Communist affidavits by the international’s 
trustees, thus deciding that the latter were not ‘offi- 
cers’. This determination of compliance has been 
made in literally scores of cases involving the UAW- 
AFL-CIO and its locals’’ (J.A. 1989; 117 NLRB 321, 
322). 


Furthermore, when the Union first learned that its com- 
pliance status was in question (when the Trial Examiner 
so ruled), the Union promptly forwarded to the Board 
affidavits by the three trustees who were the incumbents 
on the date the complaint was issued (J.A. 1989, n. 10; 
117 NLRB at 322 n. 10). 

Thus, a strained interpretation of Section 9(h) to cover 
the UAW trustees would serve no national policy because 
the trustees were at all times ready to file their non- 
Communist affidavits, only refrained from doing so in 
reliance upon the Board’s position that such affidavits were 
unnecessary, and supplied affidavits after objection was 
made. 

But, equally significant, such a strained interpretation 
would also serve no national policy because the require- 
ment for filing non-Communist affidavits has now been re- 
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pealed. See Section 201(d) of the Labor-Management 
Reporting and Disclosure Act of 1959 (73 Stat. 519). 
Both the Senate and the House Committees studying pro- 
posed changes in the Taft-Hartley Act of 1947 expressed 
marked dissatisfaction with the ‘‘awkward’’ procedure and 
the ineffective remedy provided by Section 9(h). See 
remarks of Senator Kennedy, 105 Cong. Rec. 17903 (Sep- 
tember 3, 1959). A review of the legislative history of 
the repeal of Section 9(h) impels the conclusion that re- 
peal was the direct result of this dissatisfaction, plus 
the belief that the new provision in Section 504(a) wou!d 
afford ‘‘a more appropriate remedy”’ and ‘‘a more effective 
restriction against Communist infiltration of labor organi- 
zations’? (H.R. Report No. 741, 86th Cong., 1st Sess., at 
pp. 79, 33).? 

This legislative intent to replace the unsatisfactory 9(h) 
with a more effective remedy was clearly evidenced in the 
report of the Senate Committee on Labor and Publie Wel- 
fare which recommended changes in Section 9(h) (Senate 
Report No. 187, 86th Cong., 1st Sess.). The Committee’s 
statement, submitted by Senator Kennedy, expressed the 
deep-rooted dissatisfaction which the members of that Com- 
mittee felt with Section 9(h): 


“‘The assumption upon which the present non- 
Communist affidavit requirement was based is that 
officers of unions who were Communists wovld not 


® Section 504(a) provides: 


“No person who is or has been a member of the Communist Party 
- shall serve— 


“(1) as an officer, director, trustee, member of any executive board 
or similar governing body, business agent, manager, organizer, or 
other employee (other than as an employee performing exclusively 
clerical or custodial duties) of any labor organization, . . . 


during or for five years after the termination of his membership in 
the Communist Party...” 
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file affidavits. This assumption, on the basis of the 
record, has not proved sound. As the Department 
of Justice indicated to the committee, the Communist 
Party after passage of the non-Communist affidavit 
requirement ‘instructed its members who were union 
officers to file affidavits and to continue their party 
membership on a secret basis.’ Indeed, the record 
clearly demonstrates that the officers of unions alleged 
to be Communist infiltrated have been most SERCH 
about filing non-Communist affidavits. 


When a union officer files an affidavit, a certificate of 
compliance is issued to his union. The Board has no 
legal power to question the authenticity of the affidavit. 
Consequently, the Board in issuing its certificate in 
effect puts a governmental stamp of approval on the 
union regardless of what is suspected of its leadership. 
On the other hand, unions whom no one has ever alleged 
were Communist infiltrated have through inadvertence 
on the part of officers been denied a certificate of com- 
pliance with all of the resulting complications. 


* * * * * 


“Winally, the committee believes that conditioning 
use of Board facilities on the filing of non-Communist 
affidavits has not been a satisfactory procedure. It 
has complicated and delayed the processing of cases 
before the Board and has had no material effect on 
improving safeguards against Communist infiltration. 
The consulting firm of McKinsey & Co., confirms the 
committee judgment in this matter when in its recent 
report on improving procedures of the Board, it stated: 


<cc* * © present statutory requirements for non- 
Communist affidavits are not serving the purpose 
for which they were intended, and result in an ad- 
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ministrative burden and case delay.’’’ (Emphasis 
supplied) (Id. at pp. 35-36). 


Section 9(h) has now been repealed because it did not 
work and has been replaced by a ‘‘more effective’? remedy 
(see p. 12, supra) making it a crime for Communists and 
immediate ex-Communists to serve as union leaders. Con- 
gress has thus provided a radically different approach 
to the problem of Communist infiltration into the labor 
movement, one which today fully protects Kohler and its 
employees against Communist infiltration. It would be 
the height of irony for this Court to permit Kohler once 
more to escape its legal obligation of collective bargaining 
by stretching the 9(h) requirement to cover trustces who 
only refrained from filing their non-Communist affidavits 
because the Board deemed such action unnecessary and 
whose only even alleged obligation to do so was under a 


law now repealed by Congress because it did not serve the 
Congressionally-recognized national purpose. 


(5) Finally, the applicable precedents give the strong- 
est support to the retroactive applicability of the repeal 
of Section 9(h). Actually, of course, this contention is not 
@ necessary part of the Union’s case and this Court will 
likely never reach the point. For we have already shown 
that, both under the Supreme Court-approved constitutional 
test and under Kohler’s rejected functional test, the UAW 
trustees are not officers within the meaning of Section 9(h). 
And we have already also shown that the national policy 
of collective bargaining would be frustrated and the na- 
tional policy of anti-Communist union leadership would 
not be advanced by any last minute technical escape by 
Kohler from the consequences of its continued legal dis- 
obedience. Nevertheless, since direct and convincing prece- 
dents demonstrate that Section 9(h) has indeed been re- 
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pealed retroactively, we feel it our duty to call these au- 
thorities to the Court’s attention. 

Section 201(d) of the Labor-Management Reporting and 
Disclosure Act of 1959 (73 Stat. 519) provides that ‘‘sub- 
sections (f), (g) and (h) of section 9 of the National 
Labor Relations Act, as amended, are hereby repealed.’’ 
There is no savings clause continuing the application of 
Section 9(h) to pending cases. Under the accepted prin- 
ciple that an unqualified statutory repealer is immediately 
applicable and covers pending litigation (Hertz v. Wood: 
man, 218 U.S. 205; Hallowell v. Commons, 239 U.S. 5(6; 
Bruner v. United States, 343 U.S. 112),’° Section 9(h) no 
longer has any application to the instant case. In the 
Tlallowell case, for example, Mr. Justice Holmes, referring 
to a statute authorizing the Secretary of the Interior to 
ascertain the heirs to Indian property, applied the statute 
to resolve issues in pending litigation, stating: ‘‘In doing 


so it [the statute] evinces a change of policy, and an 
opinion that the rights of the Indians can be better pre- 
served by the quasi-paternal supervision of the general 
head of Indian Affairs. The consideration applies with 
the same force to all cases . . .”’ (239 U.S. 506, 508). So, 
too, the repeal of Section 9(h) ‘evinces a change of policy”’ 


10 It was precisely because the common law rule made statutes presump- 
tively retroactive that Congress passed a law in 1871 (now 1 U.S.C. 109) 
that “the repeal of any statute shall not have the effect to release or ex- 
tinguish any penalty, forfeiture, or liability incurred under such statute, 
unless the repealing Act shall expressly so provide...” The repealer 
here involved does not extinguish any penalty, forfeiture, or liability; 
all it does is to remove a procedural prerequisite to the issuance of a com- 
plaint and it therefore falls outside the statute and within the old common 
law rule of retroactivity. It should be noted that the distinction created 
by the statute is the very one that would permit prosecution of those who 
had previously filed false affidavits, but would retroactively remove the 
procedural prerequisite of a complaint required by the repealed 9(h). 
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and ‘‘the consideration applies with the same force to all 
cases,’’ including pending ones. 

Procedural prerequisites similar to the non-Communist 
affidavits under Section 9(h) have been held retroactively 
repealed by amendatory legislation comparable to that 
here involved. Thus, Bowles v. Strickland, 151 F.2d 419 
(CA 5, 1945), involved a substantially identical situation 
under the Emergency Price Control Act of 1942 (50 
U.S.C.A. Appendix §901 et seg.). In 1942, the Secretary 
of Agriculture issued a regulation pursuant to the Price 
Control Act concerning the maximum sales price for 
Georgia cane syrup. In 1943, the defendant sold some 
cane syrup at a price higher than the maximum specified 
in the regulation. Accordingly, in September of that year, 
the Price Administrator brought an action for treble dam- 
ages. The District Court dismissed the suit on the ground 
that it had been instituted without the necessary prior 
approval of the Secretary of Agriculture under Section 
3(e) of the 1942 law. On June 30, 1944, while the case 
was on appeal, Congress passed the Stabilization Extension 
Act, which contained an amendment to Section 3(e) to 
allow the Administrator to bring this type of suit without 
prior approval of the Secretary of Agriculture. 

The Court, holding that the new statute retroactively 
repealed the procedural prerequisite of an approval by 
the Secretary of Agriculture, reversed and remanded, 
saying (at p. 420): 


“As this amendment did not affect substantive 
rights, but related only to the procedural machinery 
provided to enforce such rights, it applied to pending 
as well as to future suits. See 50 American Juris- 
prudence, page 505, Section 482. A suit in process 
of appeal (as this one was on June 30, 1944) is a 
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pending suit. Bowles v. Hasting, 5 Cir., 146 F.2d 94. 
The necessary effect of the amendment was to authorize 
the prosecution of future suits under Section 205(e), 
and to ratify and approve the prosecution of pending 
suits brought without the prior authorization of the 
Secretary. It is now settled that Congress has such 
remedial power. Charlotte Harbor & N.R. Co. v. 
Welles, 260 U.S. 8, 43 S. Ct. 3, 67 L. Ed. 100; Graham 
et al. v. Goodeell, 282 U.S. 409, 51 S. Ct. 186, 75 L. Ed. 
415; Downs v. Blount, 5 Cir., 170 F.15, 31 L.R.A. N.S., 
1076.”’ (Emphasis supplied). 


So here, the ‘‘necessary effect of the amendment was to 
authorize’? future complaints without non-Communist affi- 
davits and ‘‘to ratify and approve’’ pending proceedings 
brought without the prior filing of affidavits. 

This Court has endorsed and followed the Strickland 
ease. Federal Broadcasting Sys. v. Federal Communi- 
cations Commission, 99 U.S. App. D.C. 320, 239 F.2d 941 
(1956). There, television station A complained against 
the FCC’s action in permitting television station B to 
continue operations while station A’s protest was pending 
against a grant of a television license to station B. At 
the time the complaint was lodged with the Commission, 
the FCC did not have authority under Section 309(¢) of 
the Communications Act to permit the operation of tele- 
vision station B while station A’s protest was pending. 
Section 309(c) was subsequently amended during the course 
of the litigation to empower the Commission to permit the 
interim operation of station B if it found this in the public 
interest. On appeal from the Commission’s order permit- 
ting the continued operation of station B, on the grounds 
of public interest, this Court affirmed, approving the Com- 
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mission’s retroactive application of the amendment. The 
Court stated: 


‘‘unless reliance by the Commission upon the change 
in legislation deprived petitioner of a right protected 
by the Due Process clause the amendment validly could 
be applied retroactively ...If the amendment is 
either procedural or remedial in character the settled 
rule permits its retroactive application.’’ Bowles v. 
Strickland, 5 Cir., 151 F.2d 419 . . .”? (239 F.2d 941, 
944). (Emphasis supplied.) 


Another case in this circuit is to the same effect. Fed- 
eral Broadcasting Sys. v. Federal Communications Com- 
mission, 105 U.S. App. D.C. 324, 266 F.2d 922 (1959). This 
was a protest under Section 309(c) of the Federal Com- 
munications Act by radio station A against the renewal 
of a license of station B, a competitor of the protestant. 
The Commission dismissed the protest for lack of specific- 


ity. On the first appeal, the Court held the dismissal er- 
roneous and remanded. On a second appeal, this Court 
said: 


“We noted, however [on the first appeal], that since 
argument of the appeal before this court, Section 309(c) 
had been amended to permit the Commission to treat 
a protest as if on a demurrer. We expressly reserved 
opinion on the applicability of the revised procedure 
to this case on remand. 

“<On remand, the Commission invoked the ‘demurrer’ 
procedure [and] affirmed its grant of license renewal 
to [station B]. The present appeal followed. 

‘‘At the outset appellant complains that the Com- 
mission erred in applying the demurrer procedure 
of Section 309(c) as amended. We think not. Fed- 
eral Broadcasting System v. Federal Communications 
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Comm. 1956, 99 U.S. App. D.C. 320, 239 F.2d 941 (266 
F.2d 922, 923-4).”? # 


As we have seen (see pp. 12 to 14, supra), Congress 
repealed Section 9(h) in 1959 because it had not worked 
and because it was providing a more effective and appro- 
priate antidote to Communism in the labor movement under 
Section 504 of the new law. The new remedy under Sec- 
tion 504 was made immediately applicable 7* and there is 
no reason to believe that Congress intended to keep the 
old remedy in effect alongside the new. Under the prece- 
dents cited, including particularly those of this Court, Sec- 
tion 9(h) cannot, now that it has been repealed, insulate 
Kohler against enforcement of the Board’s order. 


Conclusion 


It would be a travesty on justice to apply Section 9(h) 


to the present proceedings. Even if it was not retroactively 
repealed, as we have shown it to have been, the distorted 
interpretation of Section 9(h) that would be necessary to 
bring trustees within the meaning of the term ‘‘officers’’ 
could hardly be warranted under a statute already repealed 
and in the case of a union whose only fault was reliance 
upon the Board’s continuous position that non-Communist 
affidavits from trustees (who were at all times ready and 
able to file the affidavits) were wholly unnecessary. The 
congressional purpose to further collective bargaining 
ought not be frustrated at this terminal point in these 
significant proceedings by applying a policy inapplicable 


11 See also Mid-Florida Radio Corp. v. Federal Communications Com- 
mission, 101 U.S. App. D.C. 342, 248 F.2d 755 (1957). 

12 Although Congress postponed the effective date of many provisions of 
the Labor-Management Reporting and Disclosure Act (Sections 207 and 
707), Section 504 was made immediately effective. 
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to the present proceedings and now repudiated by Con- 
gress. 

It is respectfully submitted that the Board’s order di- 
rected against the Kohler Company should be affirmed in 
all respects. For the reasons set forth in our initial brief, 
it is also respectfully submitted (1) that the Board’s de- 
termination that the Company bargained in good faith 
prior to the commencement of the strike and that the strike 
was, accordingly, a mere economic strike in its inception, 
should be reversed with appropriate corrections in the 
Board’s remedial order, (2) that the issue of the rein- 
statement of the dischargees should be remanded to the 
Board for further findings and conclusions under Section 
10(c) of the Act, and (3) that the discharged strikers who 
were merely bystanders at demonstrations should be re- 
instated as a matter of law. 


Respectfully submitted, 
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